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MSM. GORDON SC: May it please the Court, | appear with my learned friend, MR S.
SHARPLEY, for the Administrators of the Ansett Group of Companies.

HISHONOUR: Ms Gordon.

MR D. WILLIAMS. May it please the Court, | appear for WTH Pty Ltd, the
Contradictor to the application.

HISHONOUR: Thank you, Mr Williams.

MR M. SIFRIS; If it please the Court, | gppear with my learned friend, MR R.
RANDELL, for ASIC.

MR J GINNANE SC: If your Honour pleases, | appear with my learned friend, MR S.
GARDINER, for the Commonweslth of Audrdia

HISHONOUR: Thank you, Mr Ginnane.

MR D. STAR: Your Honour, | gppear on behdf of the Audtralian Council of Trade
Unions and the following 11 unions, whose members included employees of companies
within the Ansett Group. The Ansett Filots Association; The National Union of Workers,
The Transport Workers Union of Audrdia; Audraian Services Union; Communication,
Electrical and Plumbing Union; Automotive, Food, Metds, Engineering, Printing and
Kindred Industries Union; Austrdian Workers Union; Association of Professond
Engineers, Scientists and Managers, Audtrdia; Flight Attendants Association of Audrdia;
Audrdian Liquor, Hospitaity and Miscdlaneous Workers Union; and The Audtrdian
Licensed Aircraft Engineers Association, and for convenience, your Honour, | can hand up
alig of dl those unions.

HISHONOUR: Yes, | would be grateful if you would do that please. Mr Crutchfield?

MR P. CRUTCHFIELD: If your Honour pleases, | appear for BNP Paribas and the
Commonwedlth Bank of Audraia

HISHONOUR: Thank you.
MR TROIANI: You Honour, | appear for the Nationd Australia Bank Limited.
HISHONOUR: Yes. Thank you, Mr Troiani. Well, Ms Gordon, | think it isyour call.

MS GORDON: Itis, your Honour. Asyour Honour is aware, thisis an application by
Mark Korda and Mark Mentha, the Administrators of the Ansett Group of Companies, in
connection with the course they propose to follow. The gpplication falsinto two parts.
Oneisto ded with the proposed pooling and orders and directions that are sought in
relation to that. The second concerns what we have described as the AAE compromise
deed. These gpplications are made, as your Honour will have seen, pursuant to sections
447A and 447D of The Corporations Act, and aso the accrued jurisdiction of this Court,
because there are some trustee issues.
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The specific orders and directions that the Administrators seek are set out as an attachment
to the outline of the submissons that were filed by the Adminigtrators last week, your
Honour.

HISHONOUR: Just let me pick those up.
MS GORDON: If your Honour pleases.
HISHONOUR: Yes, | have got those.

MS GORDON: If your Honour pleases. Y our Honour will have seen thet those
directionsand orders, as| say, fal into two groups. Thefirgt grouping of them dedlswith
orders and directions from the Court relaing to the Adminigtrators voting intercompany
debts at meetings to be held under section 445F of The Corporations Act, to propose
amendments to the Ansett DOCAS - | will use that short term for the deeds of company
administration. Those proposed amendments to the Ansett DOCAs are, as| said, to give
effect to the pooling of the assets and liahilities of the Ansett Group of Companies, with dl
the creditors of those companies being entitled to prove in the one - as one company that
would then be left, which would be AAL.

HISHONOUR: The effect of the pooling proposd, as | understand it, isin effect to
disadvantage the creditors of about five or Six of the companies. Isthat right?

MS GORDON: Yes. They are collectively described as the asset holding entities. There
is no disadvantage to the other creditors in the Ansett Group of Companies, whether the
entities are pooled or not. But there are disadvantage to what are described as the asset
holding entitiesin a variety of ways, and we will come to those if we may.

HISHONOUR: Soin effect, what the Administrators are seeking to do isto seek
approvd for them to vote in away which, in the ordinary course, they wouldn't vote.

MS GORDON: Correct, your Honour. Thereisno doubt that at the moment what we
are saeking is contrary to the regime provided for by The Corporations Act and the
reasons why you will seein the draft orders and directions have been drafted in the way
they have. That is, in effect, to bring about an amendment to the Act to permit them to do
that.

HISHONOUR: What occurred to me as | was reading the material over the weekend is
we have a Contradictor. | think Mr Williamsis gppearing for the Contradictor. Does that
Contradictor, in effect, in a postion to push the barrow, asit were, for dl the people who
would be disadvantaged by the orders being made?

MS GORDON: Yes, heis, your Honour, as | understand the position. In other words, if
your Honour isasking me- - -

HISHONOUR: Thereis no difference between the classss of creditorsin the five or sx
asset holding companies.

MS GORDON: No, thereis, your Honour. Inthissense. That if you dedl with just the
asst holding entities for the moment, before pooling, in relation to the non-priority
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creditors, they would get certain sums, and the third party non-priority creditorsin there
would get asgnificant sum. After pooling you need to divide the creditors affected into
what | will describe asthird party nonpriority creditors, and priority creditors, and there
are anumber of affected third party non-priority creditors, but the extent to which they are
affected is on average about athird of acent inthe dollar. So there is no doubt that thereis
adigtinction to be drawn between priority creditors, and third party non-priority creditors,
asaresult of pooling.

HISHONOUR: When you cdl them third party non-priority creditors, in what sense do
you use "third party"?

MS GORDON: | mean unrelated to the Ansett companies.
HISHONOUR: Y ou mean norn-employees?

MS GORDON: No. | mean non-intercompany debts. They are- - -
HISHONOUR: Trade creditors.

MS GORDON: Trade creditors. Yes, your Honour.
HISHONOUR: Yes, | understand.

MS GORDON: Sothereis adiginction to be drawn as aresult of pooling in those asset
holding entities between the trade creditors and the priority creditors, because there are a
small group of priority creditors who will dso be affected.

HISHONOUR: Havedl the parties, the priority creditors and the third party creditors
who can be affected by the pooling proposa and the Adminigtrators voting in favour of
pooling been adequately put on notice of these proceedings?

MS GORDON: Yes. Asyour Honour is aware, notice was given in threeways. Firg,
copies of the rlevant documents were put on the three websites, asusud. That is, the
Korda Mentha website, the Ansett website, and the Arnold Bloch Leibler website.
Secondly, on 15 and 16 September the Administrators sert |etters to various Ansett Group
creditors, advisng them that they may be adversdy affected by the pooling, and inviting
those participants and creditorsto either participate in, oppose this application. That is set
out in paragraph 11 of Mr King's affidavit of 23 September.

Those |etter recipients were the Ansett Group creditors, other than Commonwedlth, who is
here today, Nationd Augtrdia Bank who Mr Troiani represents, and the banks that Mr
Crutchfield represents. So, other than those who are here today, each of those creditors
who would be likely to suffer areduction of $10,000 or more as aresult of pooling were
sent aletter.

HISHONOUR: All of them?

MS GORDON: All of them, and - - -
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HISHONOUR: How many creditors under $10,000 were there who wouldn't have been
sent letters?

MS GORDON: About 200, on my ingtructions. Now, as aresult of that - and the third
form of notification was an advertisement was placed in The Australian newspaper on 21
September.  So there were three forms of notification. Asaresult of that notification three
creditors contacted the Adminisirators, and those creditors were Rockwell Collins
Augtrdia Pty Ltd, Skippers Aviation Pty Ltd, and Hewlett-Packard Audtralia, and those
communications and responses are set out in paragraphs 10 to 22 of the fourth affidavit of
Mr Korda, sworn on 13 October. Inshort - - -

HISHONOUR: | would ask you to take me to these matters in due course.

MS GORDON: | will, your Honour. But in short, what happened was those three
creditors who contacted the Administrators were advised that the necessary papers,
subject of the application today, were on the website. They were told the extent to which
they were to be jeopardised, and each of them said that they did not wishto appear, and
would in effect - - -

HISHONOUR: Abide the result.

MS GORDON: Yes, your Honour. And they were also told there would be a
Contradictor. That is correct.

HISHONOUR: Yes. Wédll, that then means the only people who haven't been
specifically contacted who can be - who might be, or who would be &ffected by the
proposal that the Administrators want, there are about 200 people whose debts are under
$10,000.

MS GORDON: Yes, and thereistwo thingsto say in reation to that, your Honour. The
fird isthat they have had what | will cal the broad natification by the means | have outlined.
And secondly, your Honour, as your Honour will have seen, as aresult of theway in
which it is proposed to put the motions about pooling, those creditors will then recelve the
natification as aresult of the gpplication being made by the Adminigrators to vary the
DOCASs in the manner proposed, giving them theright, which | think is important, under
section 445B to come dong and complain later if they want to.

HISHONOUR: Yes. That would be an expensive process, of course.

MS GORDON: Thereisno doubt that isright. But at that point in time the Court would
have not only the benefit of the form of the materid that went out, but dso the pattern of
voting.

HISHONOUR: What is going through my mind is whether or not it might be advisable or
prudent for the 200 to receive letters.

MS GORDON: Y our Honour, the 200 received the letters, as | understand the position.
What happened was, was that the group that - there istwo things | should say. Asyour
Honour knows, there is a $25 cut off. And so asaresult of that there is alarge number of
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creditorsin the Ansett Group of Companies whose debts are extinguished as aresult of the
$25 materidity amount.

HISHONOUR: But that is extinguished by the deed.

MS GORDON: Correct. Then thereisthe group of creditors who are likely to be
adversdy affected by more than $10,000 and in respect of those they al recelved
notifications.

HISHONOUR: Yes. So between the under 10,000 and over 25 - - -
MS GORDON: There are alarge number of creditors- - -
HISHONOUR: Two hundred.

MS GORDON: No, no, alarge number of creditorsin that group who will not have
received notification.

HISHONOUR: When you say alarge number, how many do you mean; abal park
figure?

MS GORDON: About 30,000. And they are the onesthat are the subject of alarge
number of, if you have seen the materid, trade creditors and other creditors whose
consequence or down-sde of pooling is a the most, on average, about one third of a cent
in the dollar.

HISHONOUR: Wdl, | am alittle bit confused about the 200.

MS GORDON: The 200 are the ones who are likely to be adversely affected from
pooling for more than $10,000 who have received natification.

HISHONOUR: | am sorry, | misunderstood you. | thought there were 200 who haven't
received notification.

MS GORDON: No, your Honour. So the onesthat are likely to be adversdly affected
by more than 10,000 received notification directly, except for the Commonwedth, Nationa
AudtrdiaBank and the two banks Mr Crutchfield appears for. The baance of them are
the ones which tota some 30,000 creditors who with respect to the extent to which they
are likely to be adversdy affected on average it is about athird of one cent in the dollar.
Now, that is not to say they haven't received natification in the general way because your
Honour will have seen the advertisement was placed in The Audtrdian newspaper, it has
been put on the websites, and what isinteresting is in relation to those who received |etters,
the three creditors came forward and their concerns were dedlt with in the manner in which
| have outlined.

HISHONOUR: Yes.
MS GORDON: Y our Honour will have seen that the application is supported by a

number of affidavits. For the sake of completeness, | will just make sure that your Honour
has got, in asense, everything that your Honour needs. There are seven &ffidavits. The
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firg are four affidavits sworn by Mr Korda: the first isdated 21 June, the second is dated
12 September, the third is 30 September, and the fourth is 13 October.

HISHONOUR: Yes.

MS GORDON: Then there are two affidavits affirmed by Mr King, a partner of Arnold
Bloch Leibler: thefirst isdated 23 September, the second is dated 18 October.

HISHONOUR: And that isthe materid on which you move.

MS GORDON: Itis, your Honour. There has been no notices to attend for cross-
examination and no objections. In addition to that, an affidavit was sworn and filed by the
Commonwedth by a Ms Jenet, J-e-n-e-t, Connell dated 18 October 2005.

HISHONOUR: Yes, | think | have read that one. That explainsthe SEESA schemel
think.

MS GORDON: That is correct, your Honour.

HISHONOUR: Just before you go into the matter in more detail, it would assist meto
know generdly what the attitude of the various partiesis towards the gpplication so | can
see what are the grounds of contention, if there be any significant ones.

Mr Sifris, ASIC?

MR SIFRIS: Wdll, your Honour, we are satisfied that the proper procedures are being
followed; proper notice has been given. There is an appropriate Contradictor and thereis
power to make the orders, and the orders sought involve an gppropriate use of section
447A and 447D. Now, dthough ASIC raised the desirability of adirect pooling
gpplication, we do submit that the appropriate course is for the holding of meetings, and if
the mestings are properly convened and held and minuted, in our submission, thet isthe
appropriate way to proceed.

Ultimatdly it isamatter for the creditors and, athough the proposed orders will to some
extent compromise creditor democracy, if you like, we do think that it is an gppropriate
way to proceed. We would submit though that the 200 creditors likely to be affected,
those creditors with claims of more than $10,000 should perhaps get more formdl
natification of the meetings, rather than downloading anything from the web so that they are
clearly advised - - -

HISHONOUR: You dont meanin rdation to this proceeding though.

MR SIFRIS: WEéll, there are orders sought in this proceeding that - - -

HISHONOUR: No, but you don't - you are not suggesting they haven't received
adequate notice of this application.

MR SIFRIS: No, no.

HISHONOUR: You are saying further down the track.
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MR SIFRIS: Yes, for the purpose of convening the mestings.
HISHONOUR: Yes, | understand.

MR SIFRIS. But other than that, if your Honour is minded to make the orders, and we
make no submission asto the merits of that, then the orders as proposed, the form of the
orders are appropriate orders.

HISHONOUR: Yes, thank you.
MR SIFRIS: Asyour Honour please.
HISHONOUR: Mr Ginnane, does the Commonwedlth have aview at this early sage?

MR GINNANE: It does, your Honour, and the Commonwealth's view isthat the orders -
that the draft orders that we have received are gppropriate orders. The Commonwedlth -
and | put this briefly, your Honour - for the reasons set out in the affidavit to which my
friend Ms Gordon referred believes that the pooling is commercidly gppropriate and will
mean that the Commonwedth and the vast mgjority of employee creditors will be better
off, and in addition thereis the saving in legal and adminidration costs that are referred to.

The one qudification that is set out in the submisson we have filed in the affidavit isthe
Commonwedlth wishes to make it clear that in supporting the orders sought it shouldn't be
taken in any way as rdleasing any post-administration debts that are owed by - or that may
become owed by - owing by any company in the Ansett Group.

HISHONOUR: Wéll, thereis no suggestion that that might occur in the materid, as|
understand it.

MR GINNANE: No, there has been correspondence between the Commonwealth and
the adminigtrators and the relevant representatives. We have set out, just out of abundant
caution, that it be taken that any such things being released, any debt to the Commonwedth
or to any other entity related to representative or control by the Commonwedlth. The
Commonweslth as a subgtantia creditor arising from the SEESA advances submits that the
proposdl is gppropriate because it will benefit the vast mgjority of employee creditors and,
of course, the Commonwedth itsaf who, through the SEESA advances, financed the key
agpect of the adminigration. So in generd terms, your Honour, without going at this point
to the affidavit that has been filed, the Commonwedlth does support the draft orders that
have been circulated

HISHONOUR: Yes, thank you. Mr Star.

MR STAR: Asyour Honour will be well familiar from previous gpplications, the body of
former employees of the Ansett Group numbered gpproximately 15,000 people. The
ACTU and the &ffiliated unions have watched this application for pooling quite closdly and
kept itself informed as to what has been occurring and the possible implications of pooling
versus non-pooling. Having regards to the interests of the former employees, the ACTU
and the afiliated unions do support the orders which will facilitate pooling. It isanissue
equity, your Honour. The available fundswill be digtributed amongst the larger body of
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former employees and has abeneficid effect for the vast mgority of the former employees.

HISHONOUR: On your understanding, will there be any groups of employees who will
be adversdly affected by the gpplication?

MR STAR: Thereis, your Honour. The materia which has been filed by the
adminigrators shows that the most number of employees  who may be worse off asa
result of pooling would tota up to 84 people. Now, of course, that is 84 people out of a
former work force of approximately 15,000 people. Inasenseit isanecessary evil of
pooling in the context of this application that there will be even one former employee who
will be worse off.

HISHONOUR: We must remember that even Mr Gambotto succeeded in the High
Court.

MR STAR: | appreciate that, your Honour, but the - of the - if we take even that number
of 84 people, your Honour, the materia shows that the maximum number of employees
who could be adversely affected by an amount greater than $10,000 is three employees,
and the balance of 81 employees are persons who may be adversely affected by an amount
of lessthan $10,000, but for the vast mgority, over 14,900 of the former employees, the
implications of pooling are positive or have a better result than non-pool.

HISHONOUR: Have the 84 employees been put on notice of the - any discussion with
them about the consequences of this order being sought?

MR STAR: Wadll, if | can take that in stages, your Honour, | would assume that the three
employees who could be affected by an amount of more than $10,000 would be covered
by the group which my learned friend has talked about, people getting a specid letter if they
are possibly affected by an amount of more than $10,000.

HISHONOUR: What about the 817

MR STAR: WEéll, the 81 would fal within the category which my learned friend has
described as being on notice in the genera way by websites or by advertisements, but can |
say this aso, your Honour, the unions and the ACTU have dso in the context of pooling
kept its members generdly informed about support for pooling. Indeed, the materid shows
that the ACTU and its affiliated unions have supported pooling to consistently throughout
various issues of thisadminigration. It was ameatter which arose in the context of the
SEESA Deed, it was a matter which arose with the Memorandum of Understanding as
well, and that was something which the membership supported and the unionsitsdf have
aso been - have its own measures to try and ameliorate disadvantage for its membership,
should there be any.

HISHONOUR: But do you know whether the 81 employees know that their
representative is taking a podtion which is adverse to their individud interests?

MR STAR: | have no ingructions that those 81 have been specifically informed, your
Honour, but the ACTU and the affiliated unions support for pooling is a public position
which the ACTU and its ffiliates understands to be supported by its members.
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HISHONOUR: Yes Yes wel, | will reserve my postion at the moment about the 81
employees whether or not they should be given some specific notice of this proceeding. |
understand the basis of your representation and your ingtructions, but | want to think that
matter through to determine whether or not their interests are adequately represented, for
example, by Mr Williamss postion; | am not sure. Thank you for that.

MR STAR: If your Honour pleases.
HISHONOUR: Mr Troiani, whet is the pogition of the National Australia Bank?

MR TROIANI: Y our Honour, one of the effects of the orders sought by the
adminigtrators would be to enliven by, in effect, the- - -

HISHONOUR: Just wait aminute. Can you hear Mr Troiani on your recording
machine? You can, yes, thank you. Yes, Mr Troiani.

MR TROIANI: Thank you, your Honour. One of the effects of the pooling orders at
least to the extent that it affects the company, Ansett Aviation Equipment, AAE, isthat it
will enliven the so called AAE Pooling Compromise Deed which has the effect of among
other things resolving some very complex matters between the bank and the Ansett

companies.
HISHONOUR: For which | am most grateful.

MR TROIANI: And for that reason Nationd isin support of the orders being sought
today.

HISHONOUR: Thank you. Mr Crutchfield, CBA and BNP Paribas.

MR CRUTCHHELD: Yes, your Honour. My client's position isthe same as Mr
Troiani's client, that is, we are a party to the AAE Pooling Compromise Deed. Y our
Honour will recal we originaly opposed pooling but as aresult of the compromise deed
we now support the administrator's postion.

HISHONOUR: Yes Mr Williams, | think your position is st out in your draft
submissions. Doyouwishto- - -

MR WILLIAMS:. ltis, your Honour, and | should update you, because we reserved our
position in that draft as to the AAE Pooling Compromise Deed.

HISHONOUR:  Indeed, you did.

MR WILLIAMS: Socdled. Itisour view that we ought to advance no submissonsin
opposition to that deed.

HISHONOUR: | am sorry?

MR WILLIAMS. We- itisour submisson that we have nothing to say about that deed.
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HISHONOUR: Yes.

MR WILLIAMS: In respect of that, your Honour, there are other parties before the
Court today which have at least as much interest as the third party non-priority creditors,
namey the Commonwedth and the union representing employees who could potentidly be
adversdly affected to the very smal amount possible as referred to in the material. 1tisour
view that we can add nothing to what they might have chosen to say. We note thet they
have chosen to say nothing about it, and we seeit as being a commerciad compromise
about which no sensible submissions could be advanced.

HISHONOUR: Yes. Thank you for that.

MR WILLIAMS: | should say one other matter, your Honour. In relation to questions of
notice of this application we are - we consder ourselves briefed to deal with the merits of
the application. We haven't consdered it necessary to advance submissions to the Court
as to notice of the application. We hear what ASIC has said about that. We would have
thought that is a matter for the Court and the applicant as to whether dl parties have given
notice. | should say though, your Honour, we would congder that the position of our client
and its satus as athird party non-priority creditor is by anadogy equivaent to the postion of
al of the sort of people that have been referred to who have not got notice.

HISHONOUR: Including the employees?

MR WILLIAMS:. Yes, but perhapsto alesser extent because the potential harm to
employees of pooling is dgnificantly less than the potentid harm to third party non-priority
creditors, and so isaquestion of degree, but in substance, your Honour, we would see the
same arguments as being reevant to them.

HISHONOUR: Yes. Inasenseit soundslike a question of a degree in democracy, |
suppose.

MR WILLIAMS: Wadl, much of the case comesto that, your Honour. The part of the
gpplication that we are most troubled about isin fact, | think it was rightly summarised by
one of my learned friends as having an impact on the democracy or the outcome of the
democracy, and that is the substance of the matter that is before the Court on the - what is
cdled the pooling application, but isin fact not a pooling application, but an application for
directions asto voting at pooling meetings.

HISHONOUR: Yes, because in a sense the administrators aren't being asked, or are
asking for permission to do something which by al commercid considerations they ought
not to do.

MR WILLIAMS: Perhaps by more than commerciad consderations, your Honour,
perhaps by legd and equitable consderations. But | don't want to impinge on or advance
on the argument.

HISHONOUR: Weéll, we will have the arguments devel oped in due course.

MR WILLIAMS. Might I, your Honour, just while | am on my feet say something about
the way in which the application might proceed today?
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HISHONOUR: Yes.

MR WILLIAMS: Y our Honour has heard, | think, that apart from my client thereis
nobody before the Court who proposes to oppose the orders that are sought. 1n those
circumstances, in my respectful submission, | should go last and have an opportunity to
hear dl of the submissions advanced by any party in favour of the gpplication before |

respond.

HISHONOUR: Subject to what anyone else says | am content for that and subject to
Ms Gordon | am happy even to give you the last word, or the penultimate last word, or the
last word.

MR WILLIAMS. Wdll, if thelagt word is- - -
HISHONOUR: Depending on who gets up last.

MR WILLIAMS. Your Honour, if thelast word is offered to me | will never knock it
back.

HISHONOUR: Yes, indeed. You make it sound like a Court of Petty Sessons. Ms
Gordon.

MS GORDON: If your Honour pleases. Can | dedl with just one factual matter, which is
this question of these 84 that are potentidly worse off?

HISHONOUR: The 84 employees?

MS GORDON: Yes. Thisison the basis of pooling. The reason why it needs to be
congdered in context. The maximum total amount that they will be worse off, and | say
maximum, because it takes into account nothing about the separate costs of the
adminigrations, is $280,000. That is, the total for the 84. Seven would be worse off to
the extent of 8 centsin the dollar. 66 would be worse off - and these are dl maximums - to
the extent of 1.6 centsin the dollar, and 11 to the extent of 12.6 centsin the dollar, and on
an averaging only, & worg, it would be about $3500. But | say they are dl maximums
because they take into account none of the separate cogts of adminigtration that would flow

HISHONOUR: If there was no pooling.

MS GORDON: Yes, your Honour. And, your Honour, that information, that evidence is
before the Court. That is, those considerations are, because they are set out in table 3
which were annexed to the submissons, having been extracted from an earlier affidavit of
Mr Korda. So | will take your Honour through that ina- - -

HISHONOUR: Yes, | would be grateful if youwould. Yes.
MS GORDON: Y our Honour, the way we propose to deal with the metter isthis. We

propose to take your Honour through the notice that was given to the gpplication so your
Honour can seethat. Then, ded with the question of jurisdiction, both in terms of the
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statutory powers and the inherent power of the Court, and then ded with, in a sense the
basis of the gpplication, and my learned friend isright. It is not an gpplication for pooling.
It isan application for directions and orders about the way in which the Adminigtrators
seek to vote a mestings.

But the underlying subject matter of those is pooling, and so therefore, to the extent that
your Honour needs to consider the veracity of the proposals that are put it is necessary to
look at the reasons why it isthey say pooling is both just and equitable, and aso in this
case, essentid.

HISHONOUR: Wéll, they say it isessentid, | guess, for what | will call loosdly,
commercia reasons. The Adminigtrators paint a spectre, and | can only call it a spectre, of
enormoudy complex investigations which may or may not achieve an outcome involving
charging back expenses and trying to work out ownership of assets and everything. What
has intrigued me allittle, the adminigtration has now been running for what? Four years?

MS GORDON: Yes, your Honour.

HISHONOUR: And | wonder why during those four years alot of these matters
wouldn't have been dedlt with.

MS GORDON: Thereisanumber of answersto that. Can | ded with your Honour's
earlier observation that it redly was commercia condderations? That is right, but
sgnificantly thereis, in asense, afundamenta here, and that is that this Ansett Group was
redlly conducted through one entity with 40 divisons, and higtoricdly, when one looks at
the materid that has been put before the Court, that is clear.

So if you gart from that premise, and it is submitted that you must, what we are redly
seeking to do isto return the group back to the way in which it historicaly operated, and
that is, in asense, what the Americans would describe asthe reliance test. There has been
this interwoven, inter-relaionship between them, which isredly inasense, and in
subgtance, and in form, arguably asingle entity.

HISHONOUR: It may well arisethat if that iswhat happensin practise, that it makes a
mockery of alot of insolvency provisons and creditors need to be protected from
businesses being conducted that way.

MS GORDON: And then you ask - and that is right, your Honour. So then you say to
yoursdf, well, consstent with the authorities, when you are faced with that sort of
entanglement one has got to then move to not only the considerations of entanglement, but
how you then move to ded with, as my learned friend would put, creditors and democracy
balanced on one Sde, versus the pragmeatic considerations of disentangling the present
Stuation, and there is absolutely no doubt, as your Honour knows very well, that that sort
of balancing exercise is precisdy the task that is faced when you consider pooling.

It starts from the premise that certain creditors are likely to be disadvantaged. In some of
the cases that your Honour has considered, substantidly disadvantaged. Herewe say itis
not substantia disadvantages. We are not in that category. But there is no doubt that one
works from the fundamenta presumption that the statutory priority regime is about to be
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interrupted, that there are going to be creditors that are going to be disadvantaged, but it
has got to be balanced againgt, in a sense, the consequences that flow.

Young Jin Re Charter talks about the fact that at the end of the day one has got to
gpproach this pragmaticaly. One can't look at these technical rulesand say | am going to
use those technical rulesas some sort of - - -

HISHONOUR: W:éll, they are more than technical rules, in asense, aren't they? Aren't
they there for the protection of creditors?

MS GORDON: Andthey are, and | accept that. But the question is, isthis balancing
exercise hasto, in effect, take them - that is, take the fact that we have got a priority
regime, we have got the principle we dl learned in the first case of Corporations Law of
Salomon's case, and say, | understand that, and | understand creditors are entitled to be
protected. Here, | have got thisterrible sngle purpose entity redly, and | have got the
entanglement questions. | now must do a balancing exercise, and where does that
baancing exercise fdl out?

And what we had hoped that the K orda affidavits would do was to explain to your Honour
inthe end - and your Honour, the criticismisavalid criticism. We are about to seek to
dter the priority regime. Weae- - -

HISHONOUR: You see, | wouldn't want the Situation to occur that cases like this are
seen to be alicence to the commercia community, "Don't worry about corporate structures
and creditor's rights and insolvency regimes. Bundle everything together and in due course
the Court will work it out for you."

MS GORDON: | understand that is your Honour's fear, but | think there are - itis
interesting higtoricaly to go back. There are very few casesin which pooling, in asense,
has been necessary or required. And secondly, at the end of the day the protection
mechanism is this question of balance. Trying to work out whether or not it is appropriate
in the circumstances that the disentangling be undertaken, againgt the costs and benefits of
not doing it.

Now, there is no doubt that there will be some cases where an gpplication will be made,
and the Court will say, wdll, | understand - | pick up your Honour's point - this has been
run as asingle purpose entity, contrary to the law. But thereisapriority regimeand | am
going to force the Adminigtrators to undertake the exercise of disentanglement and alocate
creditors and assets to the appropriate entity, because at the end of the day | think that the
return to creditors will be greeter.

Now, here there is no doubt that if you look at the objectives of Part 5.3A, one of which is
to maximise the return to creditors as awhole, the appropriate course, it is submitted is that
the assets are pooled into one entity, aswell asthe ligbilities. Now, that may not be an
answer a asatifactory levd intellectudly, but there are protection mechanismsin place.

HISHONOUR: Yes Wédl, certainly | would have thought as a matter of first principle |
think, adthough | haven't redly thought it through, that pooling ought to be the exception, the
extreme exception rather than the rule.
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MS GORDON: | think that isavdid observation, your Honour. The difficulty here isthat
the facts necessarily, it is submitted, lead to this being one of these exceptionsto the rule.
But there are a number of cases, including some of the decisons of your Honour, yourself,
where pooling has been described as controversia,  and it is controversid for the very
reasons your Honour has noted.

HISHONOUR: See, one of the things that concerns me is very early in this administration
- | think it happened with the approva of the Memorandum of Understanding with Air

New Zedand and again with the SEESA scheme - the adminigtrators committed
themselves contractually, asit were, to a best endeavours clause to achieve pooling and
that was done at a very early stage when the adminigtrators weren't fully seized of dl the
facts because it has been avery very complex and lengthy administration, probably one of
the biggest we have had in this country | suppose apart from perhaps Pasminco. And
having got to this stage now, having committed themsalves a an early stage to pooling, | am
wondering whether, asit were, they locked themsdlvesinto that. | am not being critical. It
was - decisons had to be made at the time.

MS GORDON: Thereistwo answers| think to say to that. Thefird is, isthat thereisno
doubt that the contractuad provisions, both in the MOU, the SEESA and the DOCASs
provided for pooling in some shape or form in terms of the consderation of the matter. But
in each of those cases the dternatives set out was awind up. In other words, if the
objectives of Part 5.3A which was the maximising of return to creditors was not going to
be achieved, then the provisonsin each of those documents - and | will take your Honour
to them - dedlt with this question and it in a sense said, we are going to recommend pooling
but in the dternative the wind- up.

So thereis no doubt the contractua provisions provided for them, but thereis aso no
doubt that the adminigtrators, consstent with their statutory duties, provided aso for the
dternative that was provided for under the Act. So that isthe firdt thing to say.

The second thing is that even if your Honour was minded to put to one side the views of the
adminigtrators, which seem to be the suggestion of the Contradictor, and one looked at
what the present position was in rdaion to the way in which this administration has now
proceeded, and critically the consequences of both pooling and not pooling for the
creditors, then it is submitted that in those circumstances the Court would ill, in effect,
provide the orders and directions sought because the outcome for the creditors as awhole
is S0 much better. And your Honour has heard from the others around the bar table, other
than the Contradictor, that on any view the benefits of pooling are sufficient to attract their
support for it.

HISHONOUR: The onething that | am not clear on iswhether - and | think thisisa
point made by Mr Williamsin the outline - that if there is no pooling, do we know, have we
got some sort of estimate of the extra cogts involved in carrying out the rest of the
adminigtration and the extent to which there will be - 1 think they were caled complicating
factors.

MS GORDON: They are, your Honour. The answer is, is that the best estimate that the
adminigrators could give was a range of between 9 million and 24 million of separate
adminidrations for the remaining entities in the Ansett Group, and they are set out in
paragraph 40 of the third Korda affidavit of 30 September. And what the balance of that
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affidavit doesis seek to dlocate those costs to these factors which would make the
separate adminigration difficult; and, in particular, alocates these factors to, or issuesto
each of the assat holding entities.

HISHONOUR: Can you remind me again a the present time, in gross terms, how much
isleft in assets? Do we know that figure roughly? | suppose - | am not sure what has
happened to the real estate; whether the real estate has been sold.

MS GORDON: Thered estate has been sold and that money is presently being held in
501 Swanson Street, and you will see that there is orders sought in relation to 501
Swanson because a the moment there are difficult issues about ownership; about whether
itisAAL or AAHL. And if the assets are not pooled, whet the administrators have said is,
isthat it will be necessary for them to make separate gpplication to the Court in order for
your Honour to resolve the question of ownership. And in paragraph 42 of that affidavit
they identify what the likely costs are of seeking to resolve that issue separately.

HISHONOUR: And that is between 100 and 500 thousand dollars | think.

MS GORDON: So that each of the issues which your Honour has - of which your
Honour has identified one are separately identified in terms of cost of seeking to resolve
that if the matter was not pooled. Now, that - as your Honour may well know, thereisa
sum to complete the administration.

HISHONOUR: Thereis?

MS GORDON: Thereisasum alocated to complete the administration. The9to 24
million isthe additiona cost that would arise from separate adminigrations. So it isnot just
the cost inthe sense of - it isthe additiona cost that would arise.

HISHONOUR: Isthere any expectation as to when the administration will cometo a
concluson?

MS GORDON: | can get some ingtructions about that, your Honour. Can | say this, we
were asked by the Contradictor and criticised for, in a sense, not alocating in the asset
holding entities the costs that would be attributed to each of these issuesin those entities.
And as the adminigtrators have sated, it isjust Smply impracticable to do so, and to do it
would require them to undertake the very sort of tasks which we are seeking to avoid
because of the cost.

HISHONOUR: Which would inevitably extend the adminigtration.

MS GORDON: Yes. | amtoldtwo things, your Honour. Adminigration is unlikely to
end before the end of 2007.

HISHONOUR: yes.

MS GORDON: And, secondly, and putting cash to one sSide which is the large part of the
pooling gpplication, | am ingtructed there are about $50 million worth of assets till to
redise, and they comprise primarily spare parts of aircraft and afew aircraft and, as|
understand my ingtructions, those aircraft are likely to be broken up themselves and sold as
Spare parts.
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HISHONOUR: Yes, thank you.

MS GORDON: Can | go back, your Honour, and dedl with the notification questions,
and can | ask you to go to the first King affidavit of 23 September.

HISHONOUR: Yes.

MS GORDON: Your Honour, thisisthe first form of notification that was given, and in
paragraph 10 Mr King, a partner from Arnold Bloch Leibler, sets out that he caused
copies of certain documents which are then set out at the foot of page 3 of that affidavit to
be placed on the three websites: that isthe Ansett website, the Korda Mentha website and
the Arnold Bloch Leibler website. And in relation to that, what was put on wasthe
application, thefirst Mark Korda affidavit sworn on 21 June, the second Mark Korda
affidavit whichis the one which sets out in detail the reasons giving rise to the gpplication,
the orders made by your Honour on 30 August together with the transcripts of the four
previous hearings. And at exhibit AWKS8 Mr King annexes the rdevant pages and
printouts from those websites o - - -

HISHONOUR: Asamatter of - | was going to say as amatter of interest, it has some
relevance. Do we have any record or any knowledge of the hits on the website that
contains those documents?

MS GORDON: | am told we don't have them but we can find them if you would like
them.

HISHONOUR: It might be of some margind relevance.

MS GORDON: Wewill get them, your Honour. 1f your Honour pleases. The second
form of natification isthen dedlt with in paragraphs 11 and 12, your Honour, sorry, 11,
and that relates to the administrator sending letters to the various Ansett Group creditors
who are likely to be adversdly affected by pooling and inviting those creditors to participate
in the gpplication to oppose it or support it, and your Honour will see that a8 AWK9 to 12
acopy an example of the letters that were sent. Does your Honour have AWK 9?

HISHONOUR: Yes, | anjust looking a 9 now very briefly.

MS GORDON: Y our Honour will see that the Ansett Group creditors are told that they
have issued an gpplication in relation to pooling. Pooling is defined to mean the combining
of al the assets and liabilitiesinto AAL. In the gpplication they then set out the orders or
directionsthey seek. They tdl them that the materid is available on the webgtesthat | have
taken your Honour to, and then tells them in the middle paragraph thet they may be
adversdly affected if the assets and ligbilities of the Ansett Group Company of which they
are acreditor are pooled, and then refer them particularly to paragraphs 198 to 211 of the
affidavit which set out the opinions as to which Ansett Group creditors may be adversely
affected and their best estimates of the extent to which those effects would be adverse and
when it was presently listed for hearing.

And then if after reading it you wish to participate you are asked to ether telephone
Sebagtian Hams at Korda Mentha or correspond with him. And similar |etters are then set
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out in relation to Skywest creditors and Aeropelican creditors. And as Mr King saysin
paragraph 11 of hisfirg affidavit, the letter recipients - your Honour seesthat at the foot of

paragraph 11.

...arethose Ansett creditors except for the Commonwealth, NAB and the two
banks who, based on the tables and assumptions would be likely to suffer a
reduction of 10,000 or more in the amount of the dividend they would receive
if the companies were pooled as opposed to not being pooled.

Then the third form of advertisng and notification of this gpplication is set out in paragraph
12, and Mr King deposes to the fact that he caused an advertisement to be published in
The Audtrdian newspaper and a copy of that is AWK 13. And your Honour will seethat in
substance the content is Smilar to the letter that was served on each of the creditors
identified in paragraph 11.

HISHONOUR: Yes, thank you.

MS GORDON: Now, | ask your Honour then to go to the Korda affidavit of 13
October.

HISHONOUR: Yes, Ms Gordon.

MS GORDON: | ask you to go paragraph 10, and there is a subheading which reads.
Contact with creditors notified of the application.

Does your Honour have that subheading?

HISHONOUR: Yes, | do.

MS GORDON: And there Mr Kordarefersto the earlier King affidavit | have taken your
Honour through and then deposes to the conversations that Sebagtian Hams, one of the
employees of KordaMentha had in response to the letters that have been sent in paragraph
11. Sothese arethe particular letters to the creditors identified by the adminisirators as
being adversely affected. Asl told your Honour earlier, three creditors contacted
Sebadtian Hams. One was Rockwell Collins Audtrdia Pty Limited, the second was
Skippers Avidion Pty Limited and the third was Hewlett Packard Australia And in
paragraphs 12 through to paragraph 22 Mr Korda sets out what he was told by Sebastian
Hams as aresult of those communications.

In generd terms each of them was advised of the nature of the gpplication, requested to
read the affidavits placed on the website, and had explained to them the extent to which
creditors would be worse off. And your Honour will see at the foot of the page, of page 3
of the affidavit, that they were told particularly that 31,296 third party non-priority deed
creditors may be adversdly affected by pooling in asum of gpproximately $13.47 million
dollars, representing a maximum reduction in their likedly disribution of just over athird of a
cent inthe dollar. and then the same dedlt with the non-priority deed creditors of the
Westsky Trust and then in the third paragraph, the non-priority deed creditors of Kendell.
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The other thing they were told, as my learned friend Mr Williams informed your Honour
earlier, that a Contradictor would gppear at the hearing and in that role would be likely to
argue againg pooling. Third, they were told thet the application was one for directionsin
relation to the administrators voting at meetings of Ansett deed creditors to affect pooling,
the giving of effect of the AAE compromise and the form of the natification of those
mestings to the deed creditors. Fourth, they were told that dl relevant information could be
located on the website. Each was asked whether they had read the materia that had been
posted on the website. They had not.

They were asked to go away and read it and then to get back to Mr Hamsiif they had any
further queries. Despite leaving that Mr Hamsiif not had - if he hadn't heard from them,
contacted himsdlf, thet is, took positive steps to make sure that they were satisfied, andin
paragraphs 15, 18 and 22 he records the fact that having not heard from them he spoke to
each of them and asked them whether or not they had read the affidavit materid and had
any further questions, and in each case the representative from each of those creditorstold
Mr Hamsthey did not have any further questions, would not be appearing at the hearing of
the application, but would await the outcome of the hearing.

S0, in relation to the steps of notification there were, as| said to your Honour earlier, three
forms. They did dicit someresponse. They dicited response from three creditors, and
those creditors concerns were satisfied in the manner | have outlined. In addition to those
forms of natification, as your Honour iswell aware, a Contradictor was found to put the
contrary argument, and in addition to that, the administrators have taken steps to ensure
that significant stakeholders in these adminigtrations have been kept informed, and they
include the Commonweslth, the unions, ASIC and aso the committees of creditors.

| don't propose to go through the various steps that have been taken in relation to those,
because each except for the committee of creditorsis here today, but for your Honour's
own information they are st out in paragraphs 2 to 9 and 13 to 19 of Mr King'sfirst
affidavit and paragraphs 25 to 36 of the fourth Korda affidavit. In generd termsin relation
towhat | will cal the stakeholders where they have requested information as aresult of the
application it has been provided, and as | have said, each of those significant stakeholders
are here except for, of course, the committees of creditors. So, your Honour, in relation to
notification they are the steps that have been taken by the administrators to ensure that
those parties who are adversely affected have had notice.

HISHONOUR: Yes.

MS GORDON: Can| move to dedl with the question of jurisdiction. Aswe said at the
outset, the application is made pursuant to sections 447A and 447D and a so the accrued
jurisdiction of the Court because of the trust questions.

HISHONOUR: Isthat smilar to the issue that arose in the superannuation matter?

MS GORDON: Yes. Precisdy, your Honour. So it ison that basisthat we need to ded
with those questions, and your Honour will have seen from the orders and directions that
they are separate orders and directions to deal with those three matters. | don't propose to
say much about the jurisdiction but | think | should say - at least outline the position. As
your Honour iswell aware, in order for this Court to give directions to an Adminigtrator
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under 447D, the issue or question must involve something more than abusiness or
commercia decison.

It must be either alega question of substance, or a procedure, or involve questions of
power, propriety or reasonableness. And so much was made clear by your Honour in an
earlier Ansett decison, which was the commercid judgment decision about whether or not
the adminigtrator should continue trading, and | hope your Honour has been given avolume
of authorities.

HISHONOUR: Yes, | have.

MS GORDON: The relevant decision appears under tab 1, reported in (2002) 40
Audtrdian Corporations and Securities Reports 433. The relevant passages, your Honour,
are a paragraph 65 and 68. At 65 - there was atypo in our submissons, your Honour. It
should have been 65 and not 60. We rely upon the whole of paragraph 65, your Honour,
and critically about the 8th line, commencing with the words:

There must be something - - -
HISHONOUR: Yes.

MS GORDON: Iswhere your Honour extrapolates the relevant principle to be applied in
gpplications of this nature.

HISHONOUR: Yes.

MS GORDON: Y our Honour then picks up the same concept in applying it to the facts
of that case at that time, which was, as | said, the application for directionsto permit the
Adminigtrators to continue trading, at paragraph 68 on page 452.

HISHONOUR: Yes. | haveread that.

MS GORDON: If your Honour pleases. Similar views were again expressed by your
Honour in the later decision when the Administrators sought directions about the sde of the
Sydney Air Terminal. A copy of that decision is under tab 2 and is reported in (2002) 41
Austraian Corporations and Securities Reports a 605, and the critical passage in that case
isa paragraph 46. By that time the Adminigtrators had learned from your Honour and
adopted the position of - referring to your Honour's earlier decision that | have just taken
you to, hafway through that paragraph. Does your Honour have that passage,
commencing with the word "However"?

HISHONOUR: Yes.

MS GORDON: And as| said, then goes on to cite the critical passage from paragraph
65 of the earlier decision.

HISHONOUR: Yes, | recdl dl that.
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MS GORDON: If your Honour pleases. In the present case there doesn't appear to be
any dispute about the Court having jurisdiction to give directions under section 447D asa
question of power - - -

HISHONOUR: Yes. Well, no-one seemsto have chalenged it.

MS GORDON: No, it doesn't. So thisisredly making sure, your Honour, that | have
taken you to congderations that must exercise your Honour's mind. The issues before your
Honour clearly involve questions of substance. They involve questions about the manner in
which the Administrators may act, which necessarily bring about potentia conflicts of
interest. Asl said to your Honour earlier, they dso raise questions which will dter the
priority regime provided for by the Act. In other words, instead of having acompany
acting independently to which the creditors have access to the assets of that entity, the
orders and the effect of them would seek to ater that fundamental premise of corporations
law.

In relation to the AAE pooling deed, as | think has been now acknowledged by other
parties to that deed, that deed itsalf involved settlement of a series of complicated legal
clams, where rights and duties have been comprised, causes of action have been given up,
and which would again lead to a variation of the statutory priority regime provided for by
the Act, and in that sense, your Honour, it is not dissmilar, the AAE pooling deed aspect of
the case, from what | will describe as the staff superannuation case involving the Ansett
adminigration, which your Honour considered, a copy of which is under tab 3, reported a
(2004) 49 Audtraian Corporations and Securities Reports page 1, and the relevant
passageis a page 13, at paragraphs 48 and 49.

HISHONOUR: Yes.

MS GORDON: That dedlswith the jurisdiction of this Court and the power of this Court
to make the directions under 447D. Can | then move to dedl with the orders power under
section 447A of The Corporations Act? Asyour Honour iswell aware, the Court has a
very broad power to make orders concerning the way Part 5.3A of The Corporations Act
isto operate in relation to a particular company subject to adminigration.

It is subject to one caveat, and that cavest is that so long as the orders that are sought and
the directions given are designed to achieve an objective of Part 5.3A, and here critically
that objective is to maximise the return to creditors - that principle was most recently stated
by your Honour in the case | just took your Honour to, and that is the staff superannuation
case under tab 3. The critical passage about the breadth and the power itsdlf is dedt with
at paragraphs 55 to 56 on page 15.

HISHONOUR: Yes.

MS GORDON: The power itself is dedlt with in paragraph 55, and the cavest is set out in
paragraph 56 in the opening words.

HISHONOUR: Yes.

MS GORDON: If your Honour pleases. Similar views have been expressed by other
Judgesin other cases. | don't propose to take your Honour to it. Y our Honour's latest
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decison isthe latest word in relation to that metter. Can | make some number of points
about the Court's jurisdiction under 447A? Thefirst isthat in an appropriate case it can be
used to expand the width of the directions that can be given under 447D, and that includes,
as your Honour has yoursdlf used the power, to perform and give effect to an agreement,
and your Honour dedlt with that in the Sydney Air Termind case.

Secondly, and thisis the important aspect of the matter, the restraint on that very broad
power isthe restraint | have taken your Honour to, and that is to make sure that any orders
or directions made are orders or directions designed to achieve, and congstent with the
objects of Part 5.3A. In the present matter it is submitted that the entire focus or reason
for the orders and directions we seek isto achieve that core objective. In other words, to
provide a better return to the creditors of the Ansett Group of Companies as awhole,
acknowledging as we must that there are some creditors who will be disadvantaged.

HISHONOUR: Yes.

MS GORDON: That dealswith what | will cal the statutory powers under 447A and
447D. Can | then say something shortly about the Court's accrued jurisdiction to deal with
the trustee question? As your Honour pointed out, your Honour had to consider that
question when you came to ded with the superannuation metter. The reason why this
aspect of the jurisdiction of the Federa Court is required to be considered is because one
Ansett Group company, which is caled Bodas Pty Ltd, holds cash a bank under two
truds, for either AAHL or AAL, two entities in the Ansett Group of Companies.

The cash at bank arises from the sdle of two businesses, Aeropelican Air Services, and
Skywest Airlines. The circumstances in which those trusts arose are set out in the second
Korda affidavit of 12 September at paragraphs 173 to 197, and | don't propose to take
your Honour through dl of them, but can | outline in short compass how the issue arose?
Skywest and Aeropdlican were the operators of regiond arlines. For commercid reasons,
when the Adminigtrators came to sell those airlines it was necessary for the legal entity of
those airlines to be sold.

In other words, it wasn't practica just to sdll the businesses run by those entities, and asa
result the two companies had to come out of administration to be sold. The proceeds of
sale and certain of the assets of the companies were placed into two trusts. Another Ansett
Group company, Bodas, was appointed as trustee, and the creditors entitled to approvein
the adminigrations of the companies before sale became potentid beneficiaries under those
frusts.

HISHONOUR: Yes.

MS GORDON: So, insofar as possible, what happened was that the Administrators
attempted to replicate in each trust the rights and entitlements that creditors had asif each
company had remained in adminigtration with its business being sold and the proceeds of
the sdle being held by those companies. Asaresult of that, the administrators now have, in
asense, threerolesin reation to the trusts. Firs, as the deed administrators, they are the
controlling minds of the trustee which isBodas. Secondly, under each of the trust deeds
and, in particular, clause 3.2 the adminigtrators are deemed to be agents of the trustee.
And thirdly, as deed administrators of AAL they control a creditor or beneficiary of each
trugt.
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Now, the effect of the orders and directions that the adminisirators seek will be to pool the
assets of the two trugtsinto AAL by, in asense, moving and voting for aresolution thet
they be digtributed in their entirety to AAL. The reasons for doing thet are precisely the
same asthe reasons | will come to for the group being pooled itsdlf but, because of the
various roles that they hold, it necessarily raises questions of conflict. And it isfor that
reason that the adminigtrators rely upon the accrued jurisdiction of this Court to make
orders and directions to those trustees authorising them to do something which otherwise
would be arguably abreach of trust. Jurisdiction itself, as your Honour knows, was
consdered in the staff superannuation case which is under tab 3 of the folder.

HISHONOUR: Yes, | remember those details.

MS GORDON: And your Honour understands the jurisdiction comes by the Judiciary
Act, etcetera.

HISHONOUR: Yes.

MS GORDON: | don't propose to take your Honour through it but it isfor those reasons
that we rely upon that accrued jurisdiction to ded with those trust questions. I your
Honour pleases. Now againgt that background as to power, what we propose to deal with
isfirst the goplication - or the merits of the application that these entities be pooled, and
then ded with the question of the AAE compromise. And in relation to the question of
pooling, we propose to ded with it in five partsif we may.

Thefirg is the concept of pooling and the principles established by the authorities.
Secondly, the hitory of the administrations of the Ansett Group of Companies, and the
conclusions reached as to why pooling is both necessary and appropriate. Thirdly,
consder the effect of pooling on the creditors of the Ansett Group of Companiesasa
whole, and the extent to which some creditors will be disadvantaged.

Fourthly, then deal with the manner i which the deed adminigtrators intend to approach the
creditors and the way in which they propose to vote therein to company debts. And,
findly, the form of notice that is proposed to be given to the creditors about the variations
to the DOCAs which are required to affect pooling.

HISHONOUR: Yes.

MS GORDON: Can | ded firgt with the concept of pooling. Asyour Honour will have
seen, the gpplications for orders and directions reate to the voting of inter-company debts
a meetings under section 445F. And at these meetings the creditors will be asked to
consder amendments to the DOCAS to give effect to the pooling of the assets and liabilities
into one entity, namely AAL, with the creditors of al companies being entitled to provein
AAL with the sameright of proof and the same priority they had in the other Ansett Group
entity.

It is submitted thet the principles in rdation to pooling are now well established. Thereis
no doubt that it might be regarded as controversid in the manner | outlined earlier;
controversia because creditors of one company are usudly only entitled to arateable share
of the assets of their debtor, and so much is made clear by section 555 of the Corporations
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Act. And most recently described in that way as controversd by Finkelstein Jin the GE
Capital case which isreported in 23 ACSR 696 at 702, and a copy of that decisonis
under tab 5.

HISHONOUR: Yes, | am familiar with that case.

MS GORDON: If your Honour pleases. Notwithstanding that controversy, the Courts
have recognised that Situations arise where pooling of assets and lighilitiesis both judt,
equitable, if not essentid, and that formulation was adopted by Finkelstein Jin that case,
that isthe GE Capitd case, at 702.

Thethird thing to note is that Part 5.3A of the Corporations Act is sufficiently broad
consgtent with authority to permit an arrangement binding two or more insolvent companies
under which their assets and ligbilities are pooled. An authority for thet isfound again in the
decison of Finkdgtein Jin the GE Capitd case, and dso the decision of your Honour in re
Hilton Stores.

A copy of that isunder tab 9, and your Honour's analysis of it commences at paragraphs
19 and proceeds through to the end; with the critica paragraphs being paragraph 19
dedling with power, paragraph 21 dedling with the decision of Y oung Jin Deane Wilcox v
Soluble Solutions, again citing the decison of Young Jin re Charter Travel a paragraph
22, and your Honour's conclusion in paragraphs 23 and 24 where your Honour
acknowledges - correctly it is submitted - thet:

Although the concept interferes with the rights of creditors and intrudes into
the principle that in an insolvency situation the unsecured creditors of the
company are entitled to a rateable or proportionate share of the assets of
their particular debtor, in a situation of intermingling of assets and liabilities
that there should be little complaint that some creditors will be substantially
disadvantaged, whereas other creditorswill be significantly advantaged by a
pooling situation.

HISHONOUR: Yes.

MS GORDON: And your Honour then goes on to consider what would happen if
pooling did not occur, in paragraph 24 in that case. The fifth propodtion in relation to
pooling isthis. What | have described as this pragmatic solution which has been adopted
by the courts has been adopted in what has been described as specia circumstances, and
specid circumstances have been held to include the impossibility of determining the true
debtors of each company, the impossibility of having to go through other mechanisms that
areavalable. And it issubmitted that in this case we clearly fal within that congderation,
having regard to the way in which this group historically has operated and has continued to
be operated.

And, findly, we pick up what your Honour had to say in re Hilton Stores; that dthough the
concept of pooling does interfere with the rights of creditors, it has got to bein asense, to
adopt the US language, this balancing exercise between advantages achieved by pooling
and the disadvantages to some, even if that is Sgnificant or substantia - | am adopting the
language of your Honour. And here, asin re Hilton Stores, especidly isthat so because it
isinevitable that al creditorswill be worse off if pooling does not occur. And the inevitable
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concepts of pooling that interest of particular creditors will be disadvantaged must be
balanced againgt the very substantial advantages that have been outlined in the affidavit
meterid.

HISHONOUR: Yes.

MS GORDON: Now, thet isashort wak through what your Honour is very familiar with:
the concept of pooling, why it isand why it is that courts adopt what they have described
as this pragmatic gpproach. Can | then ded with the position of the Ansett Group of
Companies themsalves. Asyour Honour has heard now, they seek it, the orders and
directions that are set out in the attachment to the submissions, to maximise areturn to the
creditors as awhole and in fact have expressed the view that if the orders and directions
that are sought are not made then it is the view of the administrators that the result would be
contrary to the objective or primary objective of Part 5.3A, in other words, the return to
the creditors overdl would not be maximised.

This group went into administration some four years ago, between 12 and 14 September
and at the time of the appointment of these administrators there were some 80 separate
legd entities employing some 15,000 people with subgtantia annua payralls, a huge
domestic and internationd flight business, owning or leasing 133 arcraft, including three
regiond airlines, afreight and cargo business, travel agencies, ticket agencies, in respect of
which much of their management, financia and treasury systems were actudly centrised in
New Zedland and in respect of which there are - and to any litigator thisis just horror -
45,000 archive boxes stored in seven locations around Australiawhich are in disarray, but
in disarray in circumstances where they were and remain incorrectly indexed and
documents are missing, so the recongtruction is not even just an ordering, itisa- - -

HISHONOUR: 1 take it no-oneis seeking an order for discovery.

MS GORDON: That would be the most opposed application. And that is rlevant. Itis
relevant because the mere task in the exercise of undertaking thet itsdlf is an exercise which
itsdlf indicates not only the historical Size of the task, but the ongoing size of the task. At
present the group under adminigtration is comprised of 39 entities with two trusts. Asa
result of the adminigtrator's extensive examinations and investigations they have undertaken
in the four years since their gppointment they proffer 13 reasons why it is appropriate
congstent with the earlier principles about pooling that | have outlined, that pooling is both
just, equitable and if not essentidl.

And what | want to do, if I might, your Honour, is divide those 13 reasons into two
periods. Thefirst iswhat | describe as the pre-adminigtration period, and then | will ded
with the post-administration period. | ded with the pre-adminigtration period first.
Higoricdly - and the first reason is the historical way in which this group was conducted.
Higtorically this Ansett Group has operated as a Single business and not as separate entities.

HISHONOUR: Yes. | haveread the materid about that, which finishes up how
everything seemed to be centralised in New Zealand and the team was regarded as 24,000
employees, | think.
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MS GORDON: And they are important factors. The other important factor is the cash
question. And | say that for thisreason. The treasury function was centraised in New
Zeadland and bank accounts were regularly swept between entities, so thet - - -

HISHONOUR: That isa curious expression, "swept”, because - - -
MS GORDON: It isabanking expression, your Honour.

HISHONOUR: Wi, it might be a banking expression, but it conceals | think probably
what | can only describe in biblical terms as a number of sins.

MS GORDON: Yes, that istrue. But itisaterm of - and you will have seen this from the
AAE compromise materid - agreat debate about banks powersto sweep and in certain
circumstances, and it leads to very complicated legd questions.

HISHONOUR: That depends upon what guarantees are in existence, | suppose.
MS GORDON: Weéll, that is another complicating factor.
HISHONOUR: Even that doesn't resolve - - -

MS GORDON: No, it doesn't resolve it, your Honour, especially here where you have
got ASIC orders and you have got three sets of deeds across guarantee aswell. So, al |
am saying, the cash position hereis very interesting, because what it goes to show is that
the very thing we seek to do here now in a post-adminigtration period is precisaly the steps
that were taken pre-adminigration.

HISHONOUR: Yes. Wel, | guessthisisthe very week in which one should be
concerned with the legdlity of sweeps, | suppose.

MS GORDON: | can't do better than that.

MR WILLIAMS:. Itisajudgesjoke; you can never do better than that.

MS GORDON: That isexactly right.

HISHONOUR: Meanwhile, back at the bank.

MS GORDON: The other interesting thing about the cash position in the bank accountsis
that if you actudly look & AAE which is the subject of the compromise and the onein
which presently there is the proposd to ded with the clams between the banks and the
Ansett companies. It was aspecia purpose vehicle set up to acquire and finance the
acquisition of arcraft, but it had no separate bank account, and so you have got this - other
entitiesin the group providing the necessary cash in order for the acquisitions to proceed.
HISHONOUR: Without necessary documentation as to the relationship.

MS GORDON: No, your Honour. Now, | can take you through the other factors.
There is the sharing of the employees, thisisdl pre-adminigtration, and your Honour will
have seen not only is there the fact that employees were shared, there is the difficulties
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because of the way in that was accounted for was not done formaly and to the extent it
was done was done incongstently. In other words, the adminigtrators are given examplein
paragraph 28 where the manner in which the charge back was done for the sharing of
cgpitd from month to month for the same work was done at different rates, so that we have
got complicating factors of even where they have taken stepsto in effect create the charge
back there is doubt about which entry in a sense is the correct entry.

In addition to the cash, the employees, there is the sharing of the assets and liabilities, and

a firg blush you might think, well, thet is the smulator and afew trade marks. When you
actudly look at theligt it includes everything from the sharing of fuel, the telephones, and the
most basic things an entity would require to conduct its business, so that again you have got
this- dthough | - asyour Honour points out correctly, as a metter of lega andysisyou

have got anumber of entities at an operationd levd that is redly one entity with a number

of divisons

HISHONOUR: But auditors have picked up alot of these issues? Perhgpsthat isan
unfair question to put to you without naotice, but what wasintriguing me as | was looking a
the materid over the weekend was alot of the way in which the business was organised
from arecording and apoint of view | suppose the administrators would tell me wouldn't
pass accountancy 1A, yet thiswas a very large organisation, it probably had, well, must
have had auditors. Are these things not the subject of proper audit procedures? | guess|
am dedling with something that is not relevant to today's application, but in the sense there
is so much to be learned from thisadminigtration. | assume one day the administrators will
write a postscript.

MS GORDON: Wsll, | think the first thing they would do would be publish MAK-14.
Do you know what MAK -14 is, your Honour?

HISHONOUR: Isthat the one that hangs down from floor to celing?

MS GORDON: Yes, | loveit. | have had it in my chambersdl week. | mean, it isthe
firg thing they should give to Corporations Law 101. | am serious. Itis- - -

HISHONOUR: It lookslikean ..... diagram, actudly.

MS GORDON: Itisbeautiful. Your Honour, that is agood example of the complexity of
agroup that is Sructured intheway it is, and - - -

HISHONOUR: But complexities like that conced more than they expose.

MS GORDON: Wi, that is a consequence of the complexity, inevitable.
HISHONOUR: | am sorry, | think | have digressed.

MS GORDON: No, that isfine, your Honour. | have dedt with the cash, the employees,
the assats and ligbilities being shared. There were complex leasing and financid

arrangements in reation to the aircraft. The AAE not having its own bank account but
being the specid purpose vehicle for the acquistion is agood example of that.
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We have got the treatment of the group as awhole for taxation purposes, which itsdf is
important, and as| said to you at the outset, what this gpplication in substance seeksto do
isto restore the group to, in effect, what redly isitstrue postion, and - - -

HISHONOUR: To regtoreit to apostion which it shouldn't have beenin.

MS GORDON: WEéll, to apostion it should have beenin. That is, one entity with a
number of divisons. Asamatter of substance, that iswhat it is. Now, | understand thet as
amatter of legd andys's, because of the way inwhich it isset up, that isnot right. But in
substance that iswhat it is. In addition to those matters in the pre-administration period can
| identify anumber of others? The charge-backsin this pre-adminigtration period, asa
result of the group operating asit did, are such that asis pointed out by the Administrators,
they have falled to levy them in away you would expect them to be levied for theitems|
haveidentified. That is, cash, the sharing of the assets, the sharing of the employees, and
the like.

The cost to the Adminigtrators of determining not only, (a), whether they should have been
levied, and if S0 the amount of the levying of those charge-backs, is sgnificant, both in term
of time and costs. One consequence of pooling isthat that task isavoided. The
consequence of not pooling is not only isthat task required to be done, but necessarily no-
one could undertake at the end of it to guarantee, evento alevd of materidity, that that
task could be accurate or fair. Now, that itsalf is arelevant congderation in relation to that
pre-adminigtration period. Add to that the following fact, and that is, as your Honour will
have seen there is great uncertainty about which of these Ansett entities owned the assets.

HISHONOUR: Yes | follow that materid.

MS GORDON: And that relates not only to what 1 will call red estate, but dso the
arcraft. And dso the information technology that was the subject of much dispute with Air
New Zedland. Thefourth thing that needs to be identified in relation to the pre-
adminigtration period are the deeds of cross-guarantee.

HISHONOUR: Yes | amfamiliar with those

MS GORDON: And your Honour will notice thet there is three of those, affecting
different entities. So in reation to a pre-adminigtration period there are those matters that
we rely upon in order to etablish that not only is pooling just, equitable, but it is essentia
for thereasons | have outlined. Can | come to the post-administration period? Inthe
post-administration period there have again been the use and sharing of assets between
Ansett Group companies, and if the assets - sorry, if these entities were not to be pooled,
then there would be significant time and costs incurred in seeking to raise those charge-
backs for the use of assets between entities in the post-administration period.

The second thing isin addition to those charge- backs there would need to be an
gpportionment of certain administration costs. So far these costs have been funded out of
AAL, which isthe entity in which we seek to poal. If the entities are not pooled, the
adminigtration costs would need to be gpportioned between the 41 entities that remain.

HISHONOUR: On what principle?
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MS GORDON: Well, that the gpportionment again would have to be a process of - the
extent to which an issue considered was relevart to either 1, 2, 5 or 41 entities, there
would have to be some sort of gpportionment process undertaken. Some view taken asa
matter of, in effect, use and fairness as to whether or not it was entity 1, 2, 3,4 or 41. In
relaion to tax issues, if pooling does not occur, then again there would be various tax issues
that would arise between the various Ansett Group entities which would need to be
resolved, and again, that would be a costly exercise.

One of the largest problems for post-adminigration period iswhat | will describe asthe
cogts of the proof of debt processes. At the moment, and thisis set out in paragraphs 100
to 104 of the main Korda affidavit - - -

HISHONOUR: Yes. | haveread that.

MS GORDON: The next factor in the post-administration period is the apportionment of
the MOU moneys. Asyour Honour will recal, your Honour gave judgment in relaion to
the MOU matter.

HISHONOUR: That was hard enough between Ansett and Hazelton.
MS GORDON: Yougotit. That isthe point.
HISHONOUR: Wédl, | didn't get it.

MS GORDON: Weéll, that isthe point. The point isthat assessing the vaue, as your
Honour found, of each of the claims of each of the remaining entities to the MOU moneys
would be alogigtica nightmare. Asyour Honour pointed out, trying to get the Hazelton
disputes, between the Administrators of Hazelton and the Administrators of Ansett wasa
big enough issue. So that is an issue which arises in the post-adminigtration period which
must be given, it is submitted, a huge amount of significance, because the amount at issueis
dill quite large.

Asareault of arequest made by Mr Williams for the Contradictor, as | pointed out to your
Honour earlier, the Administrator sought to allocate a cost - an estimate of what it would
cost to resolve each of these issues, and they are set out in the third Korda affidavit of 30
September '05 at paragraphs 40 to 49.

HISHONOUR: Yes.

MS GORDON: | don't propose to take your Honour through each of those, unlessyou
want meto.

HISHONOUR: No. You don't need to do that.

MS GORDON: The primary postionisthat if there were to be separate adminisiration
costs the range - and thisis the additiona cost to the cost to complete - would range
between 9.9 million and 24 million. Now, that isan estimate. That has to be the minimum,
but it isahuge cost that islikely to be incurred if there are separate adminigtrations. Now,
if you look at the test and adopt the language the US use of the reliance test asasngle
economic unit, it is submitted that it is clear thet is precisaly what happened in this case.
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Secondly, if you adopt the language of this entanglement test, that is the inter-relationship of
the group is so hopelesdly inter-related that to disentangle it would be both time and cost
prohibitive, then it is clear that that is the position in thiscase. And if you get to the third
and fina test which they describe as the bdancing test - thet is, do the benefits of the
consolidation outweigh the harm it would cause creditors - it is submitted that it does, and it
isthat matter | want to now return, if | may, your Honour.

Can we say a the outset that the Adminigtrator's knowledge, as we must, that pooling by
its very nature necessarily will disadvantage some creditors. And as| said to your Honour,
the question is redlly a baancing exercise, having regard to the fact that we have got this
single economic unit and we have got the extent to which we have of the entanglement.
The Administrators prepared tables setting out their estimates of the digtributions to be
meade to priority and non-priority creditors, and they were set out on pages 7 to 11 of the
second Korda affidavit. We aso, for the sake of completeness, your Honour, atached
them to the outline of our submissions.

HISHONOUR: Yes. | have got those.

MS GORDON: Can | say anumber of things about these tables, your Honour? The first
isthat the estimated distributions reflect the Ansett DOCA priority regime.

HISHONOUR: Reflect the?

MS GORDON: Ansett.

HISHONOUR: Yes.

MS GORDON: DOCA priority regime. They show estimated digtributions, first after the
pooling of the Ansett Group; and secondly, as though pooling doesn't occur. Thethird
thing to say about them, your Honour, is that they were prepared based upon a number of
assumptions, and those assumptions are set out in paragraph 198 of the second Korda
affidavit of 12 September.

HISHONOUR: Paragraph 198, did you say?

MS GORDON: 198, your Honour.

HISHONOUR: Thank you.

MS GORDON: And the particular assumptions that are made are then set out in
subparagraphs (a) through to (1) of paragraph 199.

HISHONOUR: Yes. | remember those matters.

MS GORDON: And | don't think it is necessary to take your Honour through each of
those assumptions. What isimportant though is to indicate some of them, because they
recognise the importance of the way in which the tables have been prepared. Thefirgt is
thet in relaion to the inter-company loan positions, the Adminigtrators used the 2000 and
2001 audited accounts.
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HISHONOUR: The 2000 audited and 2001 unaudited, | think.

MS GORDON: Yes, your Honour. Sorry. You areright to correct me. The second
thing isthat AAL is assumed, for the purposes of these tables, to be the owner of the head
office.  Thirdly, the MOU moneys, the moneys that were the subject of the recent
exchange between your Honour and | about the post-administration period, have not been
apportioned. Nor have the post-adminigtration costs, and in relation to the
Commonwedth's position, dl outstanding matters between the Ansett Group and the
Commonwedth are assumed to be settled, and my learned friend, Mr Ginnane, for the
Commonwedth, this morning identified the Commonwedlth's position in relation to that.

| am ingtructed that given the sate of the affairs of the Ansett Group, the deed
Adminigtrators consider there is reasonable progpect that the Commonwealth, and in
particular the ATO, may agree to resolve dl post-administration tax issues so as to permit
pooling to proceed as contemplated without the imposition of any further tax, and that is
presently the subject of discussion between the Commonwedth and the Adminigrators.
HISHONOUR: Yes.

MS GORDON: Now, taking into account al those assumptions, can | move to ded with
the effect on the creditors of pooling? And | want to ded first with what | will describe as
anon-asset holding entities. That is, not the entities that are listed on digtribution table
number 3. Does your Honour have that table?

HISHONOUR: Thisisonethat isaso annexed to your submissions, isit?

MS GORDON: Yes, itis, your Honour.

HISHONOUR: Didribution table number?

MS GORDON: 3.

HISHONOUR: Yes, | have that.

MS GORDON: Now, | am blind, and | asked my ingructors to give me an A3 verson so
| could read it. Would you like an A3 versgon?

HISHONOUR: Isitin larger print?

MSGORDON: Yes itis.

HISHONOUR: If you have a spare one it would be an advantage.
MS GORDON: If your Honour pleases.

HISHONOUR: Thank you for that.

MS GORDON: Now, | am about to dedl with those entities that are the non-asset
holding entities. So thisis not the onesthat are listed on distribution table 3. These are the
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ba ance of the entities in the Ansett Group who don't hold assets. And the position of
creditors of those Ansett Group companiesis that they will be unaffected by pooling. And
they are unaffected by pooling, your Honour, because there are no priority creditorsin
those non-asset companies. All the priority creditors are in the asset holding companies
listed on didtribution table 3, and AAL.

So other than AAL and the asset holding companies there are no priority creditorsin the
other entities, and in relaion to the non-priority creditors in those entities, they will receive
zero digtribution whether or not those entities are pooled or not pooled. So the primary
position to understand in relation to the non-asset holding entities is that they are unaffected.
That is, the creditors are unaffected by pooling. The Contradictor saysin paragraph 7 of
his outline

The creditors will vote for pooling because without it they will receive no
distribution, and pooling offers some distribution.

With respect to my learned friend, that isincorrect, and it is incorrect because they will get
nothing whether the entities are pooled or not pooled. However, it does not follow that the
way in which the Adminitrators vote, to adopt the words of the Contradictor, is of little
moment, which is what he saysin paragraph 7. With respect to our learned friend, it is not
of little moment because, as| have sought to outline before, pooling will save enormous
Separate administration costs, and time and expense, and that has not only cost
consequences if they are not pooled, but also delay, and that is important for the payment
of the employees.

So it is submitted that in relation to the non-asset holding entities the creditors are
unaffected by pooling, but the advantages of pooling are sgnificant, and they are sgnificant
for the group of creditors of the Ansett Group companies as awhole.

HISHONOUR: Yes.

MS GORDON: Can | then move to the asset holding entities? These are the seven
entities which are listed on distribution table 3, and these entities, with the exception of
AAL, have asurplus of assets over employee entitlements. If there is no pooling, then what
distribution table number 2 shows, that on a pro rata basis to the non-priority creditors of
those entities, and they fdl into - - -

HISHONOUR: | am sorry. Start that again. | lost my train - you are now on to
distribution table number 2.

MS GORDON: | am, your Honour.
HISHONOUR: Thank you for that. Thereistwo scenariosthere. Isthat right?

MS GORDON: Yes, and | want to look at - for the present purposesit doesn't redly
matter. But can | take scenario 2, which assumes the AAE compromise and no pooling. It
meakes the same point, your Honour. what your Honour seesthere, that the funds available
after the payment of the priority creditors, which is column 1, is $72.41 million dollars.
Does your Honour see that?
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HISHONOUR: Yes, | do.

MS GORDON: And that isthe surplus after payment of employee entitlements in those
entities.

HISHONOUR: Yes.

MS GORDON: And what your Honour sees, that as aresult of a pro rata distribution to
the non-priority creditors of those entities - thisis the asset holding entities - you have AAL
and AAHL arethefirst two groups, and the third group are what are described as third
party nontpriority creditors, or what | will call trade creditors.

HISHONOUR: | am sorry. Areyou now reading from table 2 again?

MS GORDON: | am, your Honour. So if you come across to scenario 2 on the far right

HISHONOUR: Yes

MS GORDON: - - - you will see that the intended recipientsif it is not pooled - - -
HISHONOUR: | see.

MSGORDON: - - - aeAAL - - -

HISHONOUR: Yes.

MS GORDON: - - - to 19.73 million, AAHL to 17.16 million, and $35 million woud
leave the group and go to third party non-priority creditors.

HISHONOUR: Yes. | follow that.
MS GORDON: Now, in contrast, after pooling, creditors affected fall into two groups.

HISHONOUR: | amsorry. Again, remind me. | am abit dow on this. Didribution
table 2 is before pooling.

MS GORDON: Itis, your Honour.
HISHONOUR: Yes. Now, you aretaking meto - - -

MS GORDON: Back totable3- - -
HISHONOUR: Yes.

MS GORDON: - - - which dedswith the four scenarios. In generd terms| will explan
to your Honour which two groups are affected, and | will show you where that appears on
the chart. The two groupsthat are affected in the Asset Holding Companies, because they
are the only companies creditors that are affected by pooling, fal into two groups. They
are the third party non-priority creditors, the trade creditors, that isthe first group. And
the second group isasmall group of priority creditors who are employeesthat Mr Star was

.VID621/2005 24.10.05 P-33
©Commonwealth of Australia



10

15

20

25

30

35

40

45

50

talking about. And the best way of demondtrating thet, your Honour, isif you take
replacement distribution table number 3, you will see under the heading: Pooling with AAE
compromise, scenario number 1.

HISHONOUR: Yes.

MS GORDON: If you come down to the - the first block across the top where it has got:
Digtributions to employees, does your Honour see that?

HISHONOUR: Thisisa- - -

MS GORDON: They arewhat | called the priority creditors, so | have written priority
creditorsin thereto remind me. The block undernesth that: Distributions payments to third
party creditors, are non-priority creditors. So that is how you work out that there isthese
two groups and how the two different groups are affected. If thereis pooling with the AAE
compromise, your Honour will see that other than AAE in the non-priority creditors box
none of the third party creditors receive a distribution. Does your Honour see that?

HISHONOUR: Yes, | do.

MS GORDON: And | will ded with AAE inamoment. The priority creditors a the top,
that is the employee parts of those five asset holding companies, receive digtributions. In
the case of AlL of 100 centsin the dollar for $160,000 maximum payout. In the Pelican
trust of 92 centsin the dollar in respect of an overal payment to employees of 230,000.
Kenddl 98.4 centsin the dallar, tota payment to creditorsis 9.21 million and so on, the
maor one being AAL which isthe mgor employer, where 9431 employees will receive
83.98 cents in the dollar out of an overal payment to employees of $629,310,000. Does
your Honour see that?

HISHONOUR: Yes, | do.

MS GORDON: So that is scenario 1, pooling with the AAE compromise. Theway in
which you work out how it isthose two groups are affected is by comparing scenario 1
with scenario 2. And | want to take, if | may, the priority creditorsfirst. Inrelation to AlL,
your Honour will see that the position isunchanged. A hundred centsin the dollar,
maximum payout of 160,000. Does your Honour

HISHONOUR: Yes, | do.

MS GORDON: Inrelation to the Pelican trust where there are seven employees, they are
worse off in this sense, they are worse off because they go from receiving a hundred cents
in the dollar to 92 centsin the dollar. So seven employees will receive eight centsin the
dollar lessfor a maximum payout of $250,000; and they go down from 250 to 230. In
relation to Kenddll, again the employees go from a hundred cents in the dollar down to
98.4 centsinthe dadllar, that is 1.6 centsin the dollar; and the payout, the overdl return
goes down from 9.36 million to 9.21. A smilar position with Show Group in relation to
eleven employees. But the mgority of the employees which arein AAL go up from 82.15
centsin the dollar to 83.98 cents in the dollar, and that is 9431 of them; and the overdl
payment to them increases from $615,580,000 to $629,310,000.
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HISHONOUR: Yes.

MS GORDON: So aswe were putting to your Honour earlier, we have 84 creditors,
priority creditors, namely 84 employees who are $280,000 worse off as aresult of pooling
being employees of the Pdlican trust, Kendell and Show Group baanced against the 9431
who are better off to the extent of $14 million.

HISHONOUR: Yes, | follow that.

MS GORDON: Can | then move, please, to deal with the non-priority creditors. So
what | have said up till now about the adverse effect of pooling has only been in relation to
the priority creditorsin the asset holding entities. | want to now ded with the non-priority
creditors in these asset holding entities. And again, as your Honour will have seen, under
pooling the distributions are zero except for AAE. Does your Honour see that?

HISHONOUR: Yes.

MS GORDON: Can | then cometo column 2 which is no pooling with the AAE
compromise, and what your Honour will seeisthat in AAHL there are 31,296 third party
non-priority creditors who will be worse off to the extent of $13.5 million but only to the
extent of .37 centsin the dollar, so that isless - athird of acent in the dollar.

HISHONOUR: Yes.

MS GORDON: Secondly, 245 third party non-priority creditors of the Westsky trust will
have a maximum reduction of 2.04 million, again about athird of a cent in the dollar.
Smilarly in AlL, about athird of acent in the dallar for amaximum payout of 750,000. In
the Pelican trust there is 79 of them maximum - - -

HISHONOUR: Yes, | follow these figures.

MS GORDON: If your Honour pleases. So in relation to the 84 priority creditors
adversdly affected in the way | have outlined, the creditors, being the third party non
priority creditors, totalling some 33,000 are to be adversely affected by pooling. Baanced
againg those adverse consequences, the following things need to be kept in mind. Asis set
out in digtribution table number 4 - - -

HISHONOUR: Yes.

MS GORDON: - - - priority creditors will receive $22 million more if pooling occurs than
would be the caseif pooling did not occur. And that $22 million is made clear by
comparing the 626.2 million group employees receve with no pooling compared to the
639.7 million - does your Honour have those two figures?

HISHONOUR: Yes, | do.

MS GORDON: It givesyou a pogtive 13.5 million on pooling. And SEES, that isthe
Commonwedth, will get an extra 8.5 million representing the difference between 37.1
million and the 298.6 million in column 2. However, dthough that amount would appear to
be to the benefit of the priority creditors, it cannot be said that the same adverse
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consequence - that is $22 million adverse consequence - flows to the non-priority creditors
because, as | said to your Honour, one of the essential assumptions prepared and - used in
preparing these ditribution tables  and chartsis that they don't take into account the
additiona separate administration costs, and they don't take into account anything caused
by the delay that would necessitate pooling - sorry, non-pooling.

Thethird thing isthey don't take into account the operations of the provisons of the
DOCAs dedling with non-cogt effective claims that your Honour aluded to earlier, and that
isthat claims where the dividend for the amount to be received islessthan $25 are
extinguished by the DOCAs, and as your Honour knows, it is the amount of the dividend,
not the amount of the clam. For example, if you goto Al - sorry, | withdraw that. To
AAHL, where the downside - - -

HISHONOUR: Which tableisthis again?
MS GORDON: Ontable 3.
HISHONOUR: Yes, | have that.

MS GORDON: Where the expected dividend was 37 centsin the dollar if there wasto
be no pooaling, in order for a- - -

HISHONOUR: 37 cents, or .37?

MS GORDON: Sorry. | withdraw that. .37 centsinthedollar. You wereright to
correct me. A deed creditor of AAHL would have to have a provable clam worth at leest,
on my caculation, of about $7000 in order to avoid extinguishment. Now, these claims
here, thisis the 33,000, don't take into account those extinguishments.

HISHONOUR: Yes. | see

MS GORDON: Thefourth thing to note, your Honour, is the distribution tables dont take
into account the claims of the deed creditors who are the Globa Rewards or Golden Wing
creditors, and unlessit is necessary | won't take your Honour through that. As your
Honour knows, each of the Frequent Flyer Globa Rewards points were given avaue, and
in order for them to be able to prove in the way in which it is presently proposed you
would need to have in excess of about 3.47 million Globa Rewards points, and so far as
the Adminigtrators are aware there is only one person who has or had that many Globd
Rewards points, and it wasn't me.

HISHONOUR: | should say for the record it wasn't me either.

MS GORDON: Soin respect of the creditors adversely affected by pooling you have got
two groups. Y ou have the 84 employees, to the extent to which they are adversely
affected; baanced againgt the overdl benefit to 9400, and in relation to the norpriority
creditors, yes, there is alarge number of them. But on balance and average it is about a
third in centsin the dollar for over 95 per cent of them, againgt the benefit to the payments
to the employees.

HISHONOUR: Yes, | follow those tables.
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MS GORDON: Can | ded with aposition adopted by the Contradictor in relation to
these asset holding entities which is set out in paragraph 8 of his hdpful outline? He makes
two contentions. Thefirg isthat creditorswill beworse off. That istrue. Butitis
submitted that the context and the advantages achieved as aresult of pooling, both in terms
of the group as awhole and the particular entities cannot be ignored. The second
contention our learned friend makes is that if you put to one Side the additiona costs of the
adminigration and the significance of the inter-company transactions, creditors acting
rationdly would vote againg pooling.

It is submitted that contention is aso flawed, and it is flawed for the following three reasons.

Firgt of dl, one cannot put to one side the additiond codts of the adminigtrations. They are
massive, and likely to consume alarge part of the additional projected $24 million cost to
complete, on top of that which has been set asde. So that the proposa that you would
somehow wipe from your mind that consderation, it is submitted, is unredigtic.

Smilaly, it isunredigtic to ask you to put to one Sde the significance of the inter-company
transactions, and at the request of our learned friends, the Administrators allocated what is
described as these inter-company transactions between each of the asset holding entities.
In other words, we worked out whether or not these inter-company transactions related
and were relevant to each of the asset holding entities, and that is set out on page 16 of the
affidavit sworn by Mr Korda of 13 October.

HISHONOUR: Page 16?

MS GORDON: Yes, of the affidavit of Mr Korda, siworn on 13 October. Does your
Honour have that table?

HISHONOUR: Yes, | do.

MS GORDON: There, what the Administrators did to the best of their ability, wasto
identify the 12 issues by reference to whether or not they were anissue in the adminigration
of the affairs of each of the asset holding entities, including AAL, and asthey set out in
paragraph 61, where it was impossible for them to know whether or not it was going to
have an effect they inserted the word "maybe’. And as your Honour will see, each of the
issues relied upon and described as these inter-company issues arose in the mgority of the
ast holding entities, not one entity did not face any issue, and most faced dl of them.

So in other words, one can't carve out the asset holding entities and seek to treat them
differently, and that is not surprising, given the way in which these companies have both
been run, both pre and post-adminigration. The third issue which we submit is contrary to
the assertion put by our learned friendsis that most creditors are unlikdly, it is submitted, to
vote againg pooling, and we say "most" because - - -

HISHONOUR: Mot creditors will what?
MS GORDON: Are unlikely to vote againgt pooling, contrary to our learned friend's

submission, and we say "mogt” because, as | have taken your Honour to, over 95 per cent
of them would only receive aout athird of a cent in the dollar, a mog, if these entities
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were not pooled. And acting rationdly, one wonders why they would pursue such aclam,
having regard to the Sze of these daims,

HISHONOUR: They may say it isamatter of principle.

MS GORDON: They might. But acting rationdly, | have never known - - -
HISHONOUR: Rationa people to act on abasis of principle?

MS GORDON: No. Of coursel have. But thereis- inthe context of - - -

HISHONOUR: Sdf-interest would probably be dominant, | suppose, inthat area. If
there is nothing in it for them they don't want to mix in.

MS GORDON: And if thereisnothing in it for them, in the sense that they have got to -
and the potentia maximum amount is athird of a cent in the dallar, then it is submitted,
having regard to the fact that the mgority of them are going to be subject to the
extinguishment anyway but for the reasons | outlined to your Honour.

HISHONOUR: Yes. | takeyour point.

MS GORDON:  If your Honour pleases. What the Contradictor doesis he takes Show
Group - if your Honour has table 3 there | will work your Honour through this. My learned
friend takes Show Group as an example of the effect of pooling on these asset owning
companies, and there are a number of facts and matters that need to be ated in relation to
Show Group. Asyour Honour will have seen, it is clear that in Show Group there are -
sorry. | have got thewrong table. If your Honour has MAK-22 - - -

HISHONOUR: Ms Gordon, for purely administrative reasons, how long are you going
to be?

MS GORDON: | wouldn't have thought - | would have thought another hour, probably.

HISHONOUR: Yes And how long do you think - will any of the other people, other
than Mr Williams, take any sgnificant time?

UNIDENTIFIED SPEAKER: No, your Honour.

HISHONOUR: Mr Williams, have you got atentative, preliminary, non-binding view as
to how long you will be?

MR WILLIAMS: An hour and a hdf, your Honour.

HISHONOUR: Yes. Wadl, goto 1 o'clock then.

MS GORDON: If | can ask your honour to go to MAK -22 your Honour will seethere, if
your Honour follows through the Show Group position to the end of the chart, it has total

intercompany debt of some $22.5 million. Does your Honour see that?

HISHONOUR: It garts off with 8.3 andthenis14.1 - - -

.VID621/2005 24.10.05 P-38
©Commonwealth of Australia



10

15

20

25

30

35

40

45

MS GORDON: It is 14 million and then thereis 76,000 for Bodas and it totalsto 22.5
million.

HISHONOUR: | am sorry, | am not sure | am looking at the right table. Which sheet
areyou referring to in MAK -22?

MS GORDON: Mineisin three pages, your Honour.
HISHONOUR: Yes.

MS GORDON: Do you have three pages?
HISHONOUR: Yes, | do.

MS GORDON: On thefirst page, under Show Group, Ansett Augtrdia Limited owes
Show Group 8.36 million.

HISHONOUR: Yes.

MS GORDON: If you keep going across the page, AAHL owes Show Group 14.131
million.

HISHONOUR: Yes, | have picked that up.

MS GORDON: Over the page, Bodas owes Show Group 76,000.
HISHONOUR: Bodasowes- - -

MS GORDON: Show Group. Do you see Show Group is listed again?
HISHONOUR: | seethat now, yes.

MS GORDON: And thenif you go across the page you have got nothing on that page
until the next page whereit istotaled a $22.569 million.

HISHONOUR: Yes, | follow that now.

MS GORDON: Now, it istrue that the mgority of the creditorsin Show Group are
related in the sense that they are rlated Ansett parties, and it is true as my learned friend
datesthat it would be possible in those circumstances for the administrators to determine
the outcome of pooling. And it istrue, as| have pointed out to your Honour before, that if
the entity is pooled your Honour sees from digtribution table 3 that the effect will be that the
non-priority creditors of Show Group, that is the 673 of them, will be disadvantaged
because they will recelve no dividend rather than adividend of 27.62 centsin the dollar.
Does your Honour see that?

HISHONOUR: Yes, | do.
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MS GORDON: But there are a number of facts and matters that need to be bornein
mind in consdering that. The firgt isthat as your Honour and | discussed earlier this
morning the conduct and outcome of those meetings that would ultimately consider pooling
are subject to review under section 445B of the Act and it is submitted that if such
gpplication were made then the Court would not only have the benefit of the materid that
was put before the creditors, but also the voting patterns. In other words, the views of
other creditors.

The second point is to reiterate that athough the reduction is some 27.62 centsin the
dollar, thet is the maximum amount, because it fails to make any alowance with separate
cods of the adminigtration if the companies were not pooled, which is one of the
assumptions on which the tables were prepared.

And thirdly it is submitted thet in the context of the adminigtration of the group asawhole
the amount that is the extent to which these creditors are disadvantaged should not be
considered to be sgnificant, and as we have said, the non-priority creditors will miss out to
the extent of amaximum of $1.86 million againg totd third party daims of $6.75 million.
That has got to be considered in the context of the total non-priority creditors of the group
of some $3.7 hillion.

HISHONOUR: Yes.

MS GORDON: And the reason why the figure of 3.7 billion doesn't appear on
digtribution table 3, which isa question | asked when | was preparing this, is because one
creditor will have claimed in more than one company because of their dleged debtsin
relation to the same debt for more than one entity.

HISHONOUR: Yes, | follow.

MS GORDON: And thet iswhy it says 4.8 billion down the bottom. The fourth point to
meake, again in the context of the overdl group, isthat the reduction in dividend that the
priority creditors of Show Group will be disadvantaged, and your Honour will see up in the
top box they go from 100 centsin the dollar to 87.36 centsin the dollar isthat, and it is
about 12 cents on my calculation, isthat they are 11 employees disadvantaged whereby
their total payout is reduced from 870,000 to 760,000. It isareduction of 110,000 or a
maximum of about $10,000 per employee.

And two things need to be said about that. First of dl, they are better off than the 9431
employeesin AAL, which was the mgor employer, as your Honour will see, and they must
be considered in the context of the overdl claims of 9500 employees generdly. So, in view
of those factsit is submitted that the contention that the creditors would receive a
subgtantially lesser dividend is passed is not correct, and secondly, it is not correct having
regard to the context in which it appears vis avis the whole group, whether you are looking
at priority creditors or non-priority creditors. Can | then move to dedl with this assertion
put by our learned friend that the views of the administrator should be given little or no
weight.

HISHONOUR: Yes.

.VID621/2005 24.10.05 P-40
©Commonwealth of Australia



10

15

20

25

30

35

40

45

50

MS GORDON: Thereisno doubt that both the MOU, the SEESA Deed and the
DOCA:s contemplated pooling that might be available in the circumstances of the
adminigration of this case, and it is no doubt that contractualy the administrators would
take all reasonable steps to propose and recommend entering into a DOCA which would
seek to pool the assets and ligbilities. That isnot to say that consstent with the
adminigrators statutory obligations that they would stand before your Honour ignoring
those obligations and recommend pooling without giving it serious consideration.

HISHONOUR: Wi, they verified on oath the reasons why in a subgtantia way it is not
suggested, and this doesn't - it is no grounds for doing so - that they should be cross-
examined on their oath on those matters. | don't know that that isredly an issue that you
need to pursue to that extent. The materid is before me, and it is true they have entered
into early contractual obligations, but they haven't just relied upon their contractud
obligations. They have sought to put substantial reasons before the Court.

MS GORDON: Yes, andthatisal | seek to state, that there was no doubt there were
contractud provisons deding with it which were entered into a the time for the reasons
gpecified. Thereis no doubt that the administrators have now put before you materid in
which they recommend pooling regardless of those contractua obligations and which would
judtify that course.

HISHONOUR: All it meansisthat you look at their reasons, | suppose, with a greater
degree of examination than you might otherwise do 0.

MS GORDON: Or - and the next submission we would make was that even if you were
minded to put to one side the views of the adminisirators, the circumstances of this case are
aufficient on the materia put for you objectively determined to warrant pooling being both
jugt, equitable and we would submit, essentid, having regard to the way in which this group
was administered.

HISHONOUR: Yes. Thank you.

MS GORDON: If your Honour pleases. Againgt that background, your Honour, it is
submitted that it isin the best interests of the creditors of the group as awhole for pooling.
No creditor has objected except for the Contradictor, despite being provided with notice
and an opportunity to attend. Other interested parties support pooling.

HISHONOUR: Yes, wel we have been through al this earlier.

MS GORDON: Can | then moveto ded with the question of the voting at pooling
meetings, your Honour. As your Honour will have seen that a each pooling meeting the
adminigrators intend to demand a pall in reltion to the votes on the pooling resolution by
reference to regulations 5.6(21) and 5.6(23). | don't propose to take your Honour, your
Honour is aware of those regulations.

Consgtent with their capacities as adminigtrator which isidentified in regulation 5.6(23),
they intend for the purpose of voting a those pooling meetings to admit the Ansett Group
inter-company debts and to vote those debts in favour of pooling. Now, a number of
issues arisein reation to that: the ability of them to do that, the exercise of the casting vote,
and the exercise of the proxy vote. It is submitted that one of the reasons for this
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goplication in the form in which it was made was that the inevitable position was thet the
adminigrators, just like trustees, were in positions of conflict that could not be resolved
without seeking directions from the Court; and seeking directions from the Court, having
firdt explained not only the existence of the problem, the reasons for it, the manner in which
they propose to resolve it, the notice that had been given, and the protection mechanisms
that were in place for the creditors themsalves at those mestings.

And againgt that background the adminigtrators have done that, it is submitted. Firgt of all
they have made the gpplication. They had explained the reasons for it. They had explained
the manner in which they proposed to dedl with it. They have given notice about it. And
they have identified that thisis the gppropriate procedure to adopt in order to provide two
things. Firgt of dl, that it is dill to the extent possible under the control of the creditors and,
secondly, they have got the protection mechanisms provided by sections 445B of the
Corporations Act.

The position adopted by the adminigtratorsis redly not very different from the manner your
Honour noted in the continue to conduct the business decision - that is the decision back in
the early stages of the adminigtration - where the administrators said the protection for the
steps they were about to take in circumstances in which they are entitled, it is submitted -
and your Honour dedls with this paragraph 44, the decision under tab 1 to that protection
where they have made full and frank disclosure, both as to the existence of the problem, the
reasons for the problem and how they propose to ded withiit.

Againg that background, athough the Contradictor is right to assert that there is abody of
authority which explains the manner in which adminigtrators ought to exercise the casting
vote, it is submitted that the comparison drawn by the Contradictor islargdy illusory, and it
isillusory because a primary consderation for the administrator consstent with the
authoritiesisto exercise the vote in the interests of the creditors asawhole. Here, because
of the way in which it is submitted this group of companies should be considered, thet is
precisaly what they are doing. And o the contention put againgt the adminigtratorsis, as

we sy, largdly illusory.

Now, it is put againgt us that the creditorsin Show Group have much to gain by keeping
Show Group outside of the pooled group. That is asserted against usin paragraph 19.
Aganitissubmitted that iswrong. Aswe have shown - sought to show your Honour, at
worgt the 673 would lose up to 1.86 million; that is about $2700 per creditor on our
caculation without any alowance having been made for the separate adminigtration codts,
the delay and the uncertainty. The 11 priority creditors would be 12 cents worse off. And
again it is submitted for the reasons we have outlined earlier, that is not a substantia
reduction in the context of the overdl way in whichthe other creditors are dedlt with.

It isthen put againgt us that the exercise of the casting vote by the adminigtratorsis likely to
be overturned by a court under section 600B of the Act. Againit is submitted that is
misconceived for three reasons. Fird, in the present case if the submissions of the
adminigtrators are accepted, this gpproach both in terms of process and aso in terms of
procedure will have the imprimatur of the Court. That isthe very reason why we have
meade the gpplication in the way we have. Secondly, that imprimatur necessarily carries
with it the congderation of the merits of the gpplication for pooling.
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Thirdly, it is submitted that congstent with the authorities, it cannot be said thet the
adminigrators are not voting in the interests of the creditors asawhole, they are. And,
findly, if an atack had been made in a hypothetical way that the Contradictor has put
agang us, it is submitted it would be open for the administrators to seek and it is submitted
in the drcumstances to have obtained relief either under sections 447A and D so asto
ensure that the operation of Part 5.3A was atered in order to achieveits principa
objective, namely maximising the return to creditors.

Now, inasenseitis put againg usthismorning it isaquestion of democracy. Yes itisa
question of democracy, but it is a question about working out what was the appropriate
procedure and steps to be taken in the circumstances. And here it isimported now by
ASIC and others it is submitted that this is the appropriate course, but there are protection
mechanisms built in so that disenfranchised creditors can, if they are so minded, seek rdlief
in the appropriate way.

Can | then move to ded with the proxy vote, please, your Honour. And thisis another
bas's upon which the Contradictor chalenges the manner in which the adminigtrators intend
to vote. He provides anumber of factua basesin paragraph 22 of his submissions. Can |
ded with each of them. Thefirdg contention put againgt usistha non-priority creditors
AAL and AAHL will receive no dividend from Show Group if pooling proceeds.

That is not correct, your Honour. If there are separate administrations, because of their
related party creditor status, they will get about 80 per cent of the distribution. And that is
made clear by the table on page 17 of the fourth Korda affidavit. AAL and AAHL will get
24 million out of the 32 million which is about 78 per cent.

So if no pooling, they get four fifths. If they are pooled, they will receive 100 per cent of
the distributions without the separate costs of the adminitrations not only of Show Group
but aso no separate administration costs for AAL and AAHL. So thefirst basis upon
which our learned friend rdliesis factudly inaccurate.

The second contention isthat insofar as there may be adjustments against Show Group for
inter-company transactions if there is no pooling, then AAL where most of the employees
are would obtain a greater share. Again that is not correct because the lion's share would
go to AAHL which ismade clear by MAK-22. And in the circumstances the assertion that
voting in relation to Show Group would be contrary to the interests of AAL and AAHL is
not correct. It isclearly in the interests of both of them to vote for pooling.

HISHONOUR: Yes.

MS GORDON: That dealswith that aspect of the matter. What | propose to do now is
to move to the orders and directions in relation to the pooling question. Does your Honour
wish me to art that now or do you want meto - - -

HISHONOUR: The order, the draft orders you mean?

MS GORDON: Yes, your Honour.

HISHONOUR: Let me read those over lunch time.
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MS GORDON: I your Honour pleases. What | put those to one side and dedl with the
notice questions?

HISHONOUR: How do you mean?
MS GORDON: You said you weregoingto - - -
HISHONOUR: The notice question in the orders?

MS GORDON: No, no. Yes, your Honour. Do you want to deal with that aswell by
reading it over lunch time?

HISHONOUR: Yes Let merefresh my memory from the ordersin light of what you
have sad this morning.

MS GORDON: If your Honour pleases.

HISHONOUR: We will adjourn until 2.15.

ADJOURNED [12.52pm]

RESUMED [2.13pm]

HISHONOUR: Ms Gordon?

MS GORDON: Y our Honour, can | mention five matters briefly, which arose out of this
morning, namely - thefirst isthat | forgot to mention that the web sites that have been
maintained by way of notification have been updated as documents have been filed, and as
of last Friday were complete. That is, everything that is before your Honour is on the web
Stes.

HISHONOUR: Thank you.

MS GORDON: $o a the time the affidavits were sworn they dedt with the materid that
was then in existence.

HISHONOUR: Yes.

MS GORDON: Secondly, we have made inquiries over lunch and none of the web Sites
have a hit detector, | am told. Thethird thingisthat | put to your Honour this morning that
AAL had paid the costs, and therefore there would need to be a charge-back and an
gpportionment of cogts in relation to post-administration expenses.

HISHONOUR: Yes.
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MS GORDON: What | am told | should have said isthat it has paid the costs of the
general matters. For example, the costs of this sort of gpplication. If there are specific
cods for specific entities, then they were dealt with by that entity.

HISHONOUR: 1 think there was one example of one of the companies - | think it was
AAE - that was asst rich and had no money in order to - - -

MS GORDON: Had no bank account.

HISHONOUR: Had no bank account, and in order to pay insurance and preserve assets

MS GORDON: That isexactly right, your Honour. That isagood - - -
HISHONOUR: - - - money had to be paid by someone else,

MS GORDON: Tha isasecond basis. But interms of what | cdl the more generd
charges, for example, costs of this sort of application, and they have been borne by AAL
and there would need to be an apportionment.

HISHONOUR: Thank you.

MS GORDON: Inrelation to non-priority third party claims, when we were consdering
the context of the extent to which creditors would be disadvantaged, and | said to your
Honour that the smal amount of money needed to be baanced againg the overdl pool of
third party non-priority creditors, | am told it is now $4.6 billion.

HISHONOUR: What is4.6 billion?

MS GORDON: Thetota third party nonpriority creditors. And findly, your Honour
raised with me your concern about the effect that a decision in this case about pooling might
have on future adminigtrations.

HISHONOUR: Wédll, that wasredly a- - -
MS GORDON: | understand, but - - -
HISHONOUR: - - - throwaway line.

MS GORDON: Itisinteresting, because of course in the modern world two things have
happened. One isthe consolidation provisonsin the Tax Act, which have redly
fundamentally atered the way in which corporations now conduct themselves. And
secondly, unlike this case where you have ASIC dlass orders, usudly there is only one, and
therefore invariably the trust deeds that guarantee between entities within the group are
usualy, unlike this case, not dedlt with in the way thet it has been dedt with here. In other
words, there is three class orders here, as you know. Not one. Can | move to ded with
the orders and directions?

HISHONOUR: Yes.
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MS GORDON: A copy of those were annexed to the outline of submissonsthat we filed.
HISHONOUR: Yes. | havegotitinfront of me.

MS GORDON: Thank you, your Honour. And as your Honour will see, we have broken
them up into five groups. Thefirg ded with the nonr AAL Ansett companies. Sothisis
everybody except for AAL and the trusts, and consistent with the way in which your
Honour has dedlt with these matters before, we have set out the power pursuant to section
447D.

So there isadirection given that the Court directs that meetings of each Ansett company,
except for AAL, be called pursuant to 445F, and that a each of those meetings the deed
administrators may, to the extent thet that Ansett company is entitled to vote as a deed

creditor in those companies, cause them to vote in favour of amotion to vary the DOCA.

And the variations are to give effect to two important orders, or conditions. The first isthat
the assets of each of those nonrAAL Ansett companies be assgned to AAL. And
secondly, that the entitlement of the deed creditors in those companies be extinguished.

HISHONOUR: Does that paraphrase the pooling provisions of the DOCA?
MS GORDON: It does, and you will seethat - - -

HISHONOUR: Because | am wondering whether or not it might be better to actudly
annexe as a schedule the actual amendments.

MS GORDON: We don't have the amendments drafted, your Honour. |f your Honour
goesto - - -

HISHONOUR: But presumably they will be drafted in due course.

MS GORDON: They will be, your Honour. That istrue. What the DOCAS provide for
isin clause 18.4, and it provides that:

The deed administrator shall convene a meeting of creditors under section
445F to consider (1), any proposed variation to the deed, including provisions
for releasing, and the pooling of assets and liabilities.

HISHONOUR: Yes. But shouldn't such leave as| give be specificdly tied to the specific
proposa which is put before me in repect of which the Adminigtrators seek the
protection?

MS GORDON: WEéll, the protection they seek istwofold. First isthe procedure by
which they propose to bring about the caling of the meetings. And secondly, that they be
entitled to vote at the meetings in favour of the pooling of the assets and lidhilities.

HISHONOUR: Yes. But whenyou say vote in favour of the pooling of the assets and
liabilities, does that mean there is just going to be asmple provison in the amendment in
terms of (a) and (b), or will the drafting be more complex?
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MS GORDON: The drafting will necessarily be more complex in the sense that there will
need to be amendments to the DOCA by way of deletions, | would have thought. | mean,
| haven't given this complete consideration, but one would imagine that various provisons
of the DOCAswill need to be deleted in order to effect the two substantive matters that
are there set out.

HISHONOUR: What | want to avoid is any Stuation that might arise from a dissdent
creditor or even a scrupulous regulator that looks at the amendments which are actualy put
before the meeting and said, "Hey, that is not what you put before the Court.” And the
answer is, "W, it is effectively what we put before the Court, but when we came to draft
itweredissdwehadto put X and Y in aswdll.”

MS GORDON: | can't take that matter much further, other than what is critical here and
is set out in the orders we seek are two things. That the assets of each of the non-AAL
Ansett companies will be assigned to AAL. That isthe critica aspect of the first part of
pooling. And the second critical aspect isthat the debts of those deed creditors will be
extinguished in those companies.

HISHONOUR: But the pooling arrangement isn't just (&) and (b), isit? The pooling
arrangement will consist of much more.

MS GORDON: And then, your Honour, you need then to go to the AAE pooling - - -
HISHONOUR: Indeed you do.

MS GORDON: - - - and that iswhy we are drafting then this order, because what then 3
and 4 dedswith is an acknowledgment that the deed creditorsin the nonrAAL companies,
in order 3, will be entitled to prove in AAL for the same amount and with the same priority.
HISHONOUR: | think you and | arein hested agreemen.

MS GORDON: Right.

HISHONOUR: Except | am being more pedantic. And | liketo think | am not being
pedantic for the sake of being pedantic. | am trying to avoid any issue arisng. What you
areredly sayingis, in 1, the words:

So as to effect a pooling arrangement by which inter alia (a) and (b) is going
to occur.

when you look at (a) and (b), properly drafted, properly construed, strictly construed,
whether it be original intention or purpose and consequence, which | learned about over the
weekend, what that readsis:

...Isto effect a pooling arrangement by which (a) and (b) will happen.

But the pooling arrangement is much more than that.
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MS GORDON: ltis, and | make no apologiesfor that. It was structured - these draft
orders were structured in such away that 1, 2, 3, 4 and following are, in effect, a package
of orders.

HISHONOUR: That isfine. Andwhat might not be abad idea- what | want to do isto
ensure there is no further Court proceedings.

MS GORDON: | understand, your Honour.

HISHONOUR: Or no collatera chalenge to what the Administrators have done, or
anyone having alook a the matter and saying with good will in the world we dipped up on
that, we now realise when it comes to the drafting that we should have put something ese
in, and it needs to be covered by the Court protection, and it seemsto methat in order to
get the matter insulated from any suggestion that what happensis not consistent with the
orders which you seek to have madeisto - and | am thinking aoud for the moment - so as
to affect the pooling arrangement brought about by amendments to the DOCA, a copy of
which is schedule 8 of this order by which, inter dia, A and B.

MS GORDON: Yes and- - -

HISHONOUR: That iswhat | have got in mind.

MS GORDON: Wi, in those circumstances my indructions are that if your Honour was
minded to make the orders, my understanding haven't heard from the Contradictor yet,

then we would arrange for draft amendments to the DOCASs.

HISHONOUR: Wall, subject to what sheis saying, you may wish to get instructions,
because | have put thisto you out of Ieft field, asit were- - -

MS GORDON: No, that isfine.

HISHONOUR: - - - itis- | think it achieves the purpose for which the adminigtrators are
coming to the Court.

MS GORDON: | understand.

HISHONOUR: And | think it achievesit in away which is more protective and more
conclusive than a paraphrase.

MS GORDON: Thereisno doubt that the intellectud exercise of drafting the orders

hel ped formulate the way in which the administrators come to your Honour, so that
exercise asyou say of drafting the amendments, but | want to make it clear, having looked
a itinitidly as- in order to draft these orders, much of the amendments to the DOCAs we
believe will be actudly deletions.

HISHONOUR: That isfine.

MS GORDON: | understand, your Honour. So - - -

HISHONOUR: In other words you can't be criticised for deleting anything.
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MS GORDON: Exactly. That isright. Anyway, | am ingtructed that that will be done
and before the end of day, if assuming your Honour - - -

HISHONOUR: Wéll, it doesn't necessarily - - -
MS GORDON: No, no.
HISHONOUR: Beware of that.

MS GORDON: Wéll, what we might say to your Honour is, before the end of the day we
will tel your Honour how long it will take us.

HISHONOUR: | see. Thank you. That sounds like a definite maybe.
MS GORDON: It isabout ashigh asit gets.
HISHONOUR: Yes, Ms Gordon.

MS GORDON: If your Honour pleases. So, subject to that matter, your Honour, your
Honour sees the Structure of the orders, your Honour isright to point out thet the split
between the nonr AAL Ansett companies and the AAL are dependent on each other and
what happens under the firg is the assgnment of the assets, the extinguishment of the delt,
and then in AAL the acknowledgment there that the old deed creditors of the other
companies are entitled to prove in AAL for the same amount and with the same priority
they had in the nont AAL companies and again the exercise of the cagting votein 4. Can |
then move to dedl with the trusts, your Honour. Orders 5, 6 and 7 ded with the Pelican
Trugt, and this arises out of the sdle of Aeropelican, one of the regiond airlines.

HISHONOUR: Yes, | anfamiliar with that issue

MS GORDON: Now, what 5 does again isto ater Part 5.3A using the powers under
447A and 447D, so that a meeting of creditors of Aeropdican Air Services Pty Limited is
caled pursuant to clause 6.1 of the Pelican Trust Deed and for that purpose, your Honour,
acopy of the Aeropelican Trust Deed isto be found at MAK-47.

HISHONOUR: Yes | don'tneedtolook at it, | don't think.

MS GORDON: Of 12 September.

HISHONOUR: Yes, thank you.

MS GORDON: So order 5 provides for the modification, order 6 provides criticaly for
the digtribution of the trust to one of the beneficiaries of that trust in preference to dl others,
and your Honour will recall there that there was a dispute about which beneficiaries were
ertitled to it. Casting vote again, 6(ii), and then in 7 the inter-company debts, ability to vote

those in favour of the resolutions.

HISHONOUR: Yes.
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MS GORDON: The same structure appliesin relation to Westsky Trust. And in that,
your Honour, thereis an amendment that needs to be made in the sixth line where it has
got: Pelican Trust Deed under paragraph 8, it should be the Westsky.

HISHONOUR: Inthe - which line?

MS GORDON: In the sixth, the sixth line of order 8, your Honour. Does your Honour
have that?

HISHONOUR: So the Pdlican Trust should be the - - -

MS GORDON: Westsky Trust.

HISHONOUR: Yes, of course.

MS GORDON: And thet isin the same Structure asthe onein reaion to - - -
HISHONOUR: Yes, | follow that.

MS GORDON: If your Honour pleases, can | then move to the pooling in relation to 501
Swansgton Street Pty Limited. That is dedt with in orders 11 and 12. 'Y our Honour will
recall 501 held astrust - on trust - the proceeds of sae of the rea estate, and there was a
dispute about whether the owner of the property was AAHL or AAL and as aresult of
that, separate directions are dedlt with in relation to those proceeds of the red edtate.

HISHONOUR: Yes, thank you.

MS GORDON: 13 and 14 ded with the gpproval of the AAE Pooling Deed in the usua
form in the way in which your Honour has dedlt with settlement proposals before. And
then we have the notice provisons for both the pooling meetings in reation to the Ansett
companies, and dso thetrusts. | might move and dedl with that now, if | might, your
Honour.

HISHONOUR: Yes.

MS GORDON: The adminigtrator has set orders pursuant to section 447A relieving them
from dtrict compliance with the provisions of sections 445F subsection 2. What they
propose, your Honour, is that notice be given via newspaper advertisements and the
websites and the basis for that application isthat avery smal percentage of creditors are
directly affected in any appreciable way. Criticaly there are two things to note, your
Honour, that while section 445F doesn't require the administrators to provide areport or
Statement to creditors on the merits of the resolutions, unlike section 439A, clause 18.4 of
the Ansett DOCA S does and the administrators will comply with thet clause. So, in asense
the substance of the matter, the merits of it will be considered by way of that report.

HISHONOUR: Canl just ask you this, | am wondering whether the digunctive should
be conjunctivein the fourth last line:

...cause details of the websites, the meetings to be published in a national
newspaper or in each jurisdiction in which the Ansett Group carrieson -
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MS GORDON: It should be "and in which".
HISHONOUR: Or carried on - wouldn't that be better to be "and in each"?

MS GORDON: Yes, your Honour. | don't propose to take your Honour through the
creditors who may be adversdly affected or the submissions | put to your Honour earlier
thismorning.

HISHONOUR: No, you have dedlt with those.

MS GORDON: I your Honour pleases. And the cost saving S0 far asthat isrdlevant is
in the vicinity of some $1-1/2 million down to gpproximately $20,000, thet is, by being
relieved of their obligations under section 445F(2).

HISHONOUR: Yes.

MS GORDON: Inthat context, aso your Honour, isit worth pointing out that the
adminigtrators obtained smilar orders or directionsin the earlier proceedings and we have
sought to follow the form of that for the purpose of this order?

HISHONOUR: Yes Wadll, | am comforted or supported by the fact that ASIC has had
alook at the matter and has no objection.

MS GORDON: If your Honour pleases.

HISHONOUR: And | regard ASIC in this context as looking at the matter in the public
interest and in the interests of creditors generaly.

MS GORDON: If your Honour pleases. Can | then move to deal with the gpproval of
the AAE Pooling Deed, that is the last matter which isrelated but independent from the
question of pooling. Y our Honour will have seen that we filed a confidentid affidavit with
some exhibits in relation to that matter. The reasons for entering into that compromise are
et out both in those confidential exhibits and in the earlier affidavits. In terms of the legal
issues your Honour will have seen they are very complicated. 'Y our Honour will have aso
seen the manner in which it is proposed to be compromised. | don't know whether your
Honour proposes or requires me to take your Honour through those.

HISHONOUR: | don't think so at thisstage. It involves compromising clams, giving up
rights- | was going to say failing; not taking proceedings.

MS GORDON: Correct, your Honour.

HISHONOUR: And the same similar sorts of issuesthet arose - - -
MS GORDON: Inthesdeof theair terminal case.
HISHONOUR: vyes.

MS GORDON: In that context, and aso in the staff superannuation case.
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HISHONOUR: Indeed.

MS GORDON: So you have got the question about legd rights and compromise in that
context, and you have aso got issues about the reasonableness and propriety of the
conduct of the adminigtrators in taking the steps they have taken.

HISHONOUR: Yes wdl - - -

MS GORDON: So both sets of consideration - - -

HISHONOUR: Your propositionis, as| understand it - and | haveto think it through - it
goes much further than just acommercid arrangement.

MS GORDON: Yes, it does, your Honour. And what we have sought to do isto explain
when | was dedling with the jurisdictiona questions this morning that it raises both sorts of
issues. It raises the questions about the compromise of legd rights, causes of action being
foregoneand - - -

HISHONOUR: Yes. Wel subject to anything further Mr Williams may say, | don't need
to hear you further on that issue for the moment.

MS GORDON: If your Honour pleases. They are our submissions, your Honour.
HISHONOUR: Mr Sifris.

MR SIFRIS. W, your Honour, there is not much we wish to add to what we said this
morning. On the last point of notice we do say that there are alimited number of creditors
in excess of $10,000 that are likely to be affected. And this morning we mentioned that it
ismore desrable that those creditors get formal notice of the meeting rather than the
publication in the newspapers.

HISHONOUR: How many arethere; 200?

MR SIFRIS; Two hundred, yes.

HISHONOUR: Isthat anissue, Ms Gordon?

MS GORDON: No. We have written to them about this gpplication. Thereis nothing
preventing us from writing to them again in rdation to the cdling of the meetings.

HISHONOUR: | think, having regard to the extent of their - thet they are in their debt at
the moment, it might be prudent.

MS GORDON: If your Honour pleases.

HISHONOUR: Yes, Mr Sfris.
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MR SIFRIS: Y our Honour, we assume that reference in the notice orders, orders 15 and
16, to providing notices of those meetings, no doubt the notices will contain the proposed
variation, and we assume it will be exhibited to the notice.

HISHONOUR: Yes.

MR SIFRIS. So that creditors will be able to see the variation and decide whether to
attend the mestings or not.

HISHONOUR: Wséll, the learning in relation to notices of mestings is something |
touched on aweek or so0 ago in adifferent context. It isimportant that the notice give the
creditors the opportunity to consider whether or not they should attend the meeting or not
for starters.

MR SFRIS: Yes.

HISHONOUR: And then whether or not how they should exercise their vote one way or
the other.

MR SIFRIS Yes.

HISHONOUR: | assume the notice of meeting will - or maybe | have an assumption |
shouldn't. | assume the notice would indicate what is the form of resolution to be
proposed.

MR SIFRIS: Wdll, we have assumed that aswell, yes.

HISHONOUR: And the form of the resolution would be ddetion of clauses 4, 5, 6 and
7, and the addition of clauses 8A, B, C and D; something dong those lines.

MR SIFRIS. Yes, yes. Aslong asthose creditorsin excess of 10,000 are notified that
there is going to be a variation to the deed to effect the verdict; that is the important matter.

HISHONOUR: Yes wdl - - -
MR SIFRIS: Because they will base their decison on whether to attend or not.

HISHONOUR: Wiédll, | think that isavaid point. It isaprudent point to take. |
understand the administrators wouldn't object to that, and that can be inserted in the order
in an gppropriate form.

MR SIFRIS; Yes. The find matter, your Honour, is we have mentioned this morning that
we do not make any submisson on the merits, those are my indructions, not to make any
submission on the merits of the application itself. Thereisa Contradictor. The
Contradictor will make appropriate submissons. What we do say though isthat if your
Honour is minded to make the orders, there is power to make the orders and the orders,
as proposed, subject to the two matters that we have identified, are appropriate orders to
meake in the circumstances if your Honour decides that pooling is appropriate.

HISHONOUR: Thank you for that.
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MR SIFRIS:  Thank you, your Honour.
HISHONOUR: Mr Ginnane.

MR GINNANE: If your Honour pleases. Asweindicated this morning, the
Commonweslth supports the package of orders that have been put before the Court. For
the reasons set out in our submission and in the supporting affidavit, the Commonweslth
consdersthat the orders directed towards achieving the pooling are commercidly
appropriate and would benefit the vast mgority of employee creditors as well as, of

course, the Commonweslth that provided though the SEESA arrangement subgtantial sums
to enable the arrangement to proceed. | mentioned this morning the caveat and
qudification about post adminigtration ligbilitiesthat set out - - -

HISHONOUR: That doesn't seem to be an issue.

MR GINNANE: [t doesn't seem to be an issue. We should just say for the sake of
completeness, your Honour, my learned friend Ms Gordon when going to the paragraph
199 of Mr Korda's affidavit of 12 September one of the assumptions there referred to
which was that - yes, 199(j) on page 66 of that affidavit, that "dl outstanding metters
between the Ansett Group and the Commonwealth were assumed to be settled.” We
added that qualification to take account of that paragraph. And mention has been made of
approaches to the tax department on behadf of the companies or the administrators about
taxation liabilities. We have no ingructions about those matters, your Honour, because we
heard that they were merely an indication of steps the adminigtrators had taken.

Might | conclude by saying this. The Commonwealth supports the package of ordersasa
group, and by that we mean if the Court - | go back astep. We support the AAE pooling
deed compromise because we - the Commonwedth regardsiit as clarifying matters that
would otherwise remain uncertain when people came to vote on proposals for pooling. |If
the Court didn't gpprove pooling, well, then we would want to have aright to revisit
Commonwedlth support for the compromise and vice versa. If the Court did not approve
the AAE pooling deed, then the Commonwedth would want to revigt its support for the
measures directed towards having a vote on pooling. So the Commonwedth supports the
orders as a package in that sense, your Honour.

HISHONOUR: Yes. Wél, | understand that. It seemsto methat | - | propose to
reserve on this matter for anumber of reasons, one of which isthe need probably to have
before me the actual forms of amendments to the deed which are proposed.

MR GINNANE: Yes.

HISHONOUR: Which should be part of any order if | am disposed to makeit.

MR GINNANE: Yes.

HISHONOUR: And, of course, | haven't heard from Mr Williams yet.

MR GINNANE: Yes.
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HISHONOUR: But it seemsto meif | wereto be - were to accept some of the
Contradictor’ s submissions and was against some or part of either the pooling deed or the
pooling arrangement, | would need to come back before making final ordersin any event.

MR GINNANE: We would think that appropriate, your Honour, because the basis
certainly of our consent would change and it may be others would be affected as well.

HISHONOUR: Yes, | understand.

MR GINNANE: Y our Honour, unless we can asss further, that is the basis on which the
Commonwealth supports the package of orders and submits that they are appropriate.

HISHONOUR: Thank you for that.

MR GINNANE: | amreminded of cogts. We would say that certainly the cogts of
parties such as the Commonwedl th should be costs in the administration, your Honour.

HISHONOUR: Wall, subject to anything further any other party may say, that has been
the order - that isthe type of orders that have been made in the past.

MR GINNANE: If your Honour pleases.
HISHONOUR: Mr Star.

MR STAR: Your Honour, in this and other gpplications before the Court in the Ansett
adminigration, the ACTU and the affiliated unions have been vigilant to attempt to protect
the interests of the former employees. The ACTU and its effiliated unions early on in this
adminigration identified pooling as an issue that would promote equity amongst the former
employees who have been hurt by the collgpse of the Ansett companies, and that has been
the public position of the ACTU and, indeed, a matter which the ACTU and its affiliated
unions understand the rank and file support.

HISHONOUR: Even though to some extent some employees might not get as much as
they otherwise would have?

MR STAR: Your Honour, the short answer to that is, yes. And it isfar to - when one
has a cold hard look at the analysisin table 3, what table 3 demondtrates that for the
majority of former employees who have suffered alot in this- - -

HISHONOUR: Thereisabout some 9600 of them or something.

MR STAR: That isright, and S0 it isamatter of maximising the best possible postion for
the most number of the former employees, and that in this case will involve gpproximately
9-1/2 thousand former employees better off. Unfortunately, there are a number - lessthan
ahundred - who that is not the case. And thereisaso, your Honour, it is apparent about
5-1/2 thousand employees who pooling isirrdevant to, it isindifferent to, because they
have been paid their entitlements.

HISHONOUR: Yes, | understand.

.VID621/2005 24.10.05 P-55
©Commonwealth of Australia



10

15

20

25

30

35

40

45

50

MR STAR: Sointheinterests of alarge number of people that have been hurt alot by
this affair, we identify pooling as something thet isin their interet.

HISHONOUR: Yes, thank you. Mr Troiani, have you got nothing further to add?

MR TROIANI: No, your Honour, | have indicated the Nationa Bank's support to the
orders that are sought now by the Adminigtrators. | might just add, your Honour, that
whilgt the bank is only one in number in terms of being a creditor, it isavery substantid
creditor of the Ansett Group generdly. It was the banker to the Group, and therefore your
Honour may take thet into account when assessing the pros and cons of this application.

HISHONOUR: Yes. Thank you for that. Mr Crutchfield?

MR CRUTCHFIELD: If | could just raise one matter, your Honour, in relation to the fact
that from avery early stage the Administrators were contractually bound to advocate
pooling. If | might say, that istrue that one ought not ignore the fact that - take Air New
Zedand, for example. That wasa- wasn't a contract of adhesion. That was a heavily
negotiated contract, and Air New Zealand - it was a provison in that contract that pooling
take place. They provided just under $200 million, which isavery substantid sum of
money in the scheme of this adminigtration.

And the submissions of the Contradictor seem to assume - if you take Show Group, for
example. | think my learned friend, Ms Gordon, said that Show Group stood to lose up to
1.86 million if there was no pooling. But that is on the assumption that Show Group
somehow has an entitlement or could obtain access to that money, which the MOU makes
clear was provided to the group as awhole.

HISHONOUR: Yes, | understand that.
MR CRUTCHFIELD: Theonly other thing isin rdation to costs. My ingtructions are to
seek costs on an indemnity basi's, based on the reasons set out in the decison of Finkestein
Jin the Pasminco decision, whichisat tab 7 in your Honour's materia. His Honour there,
a paragraphs 36 and following states the generd rule:
In the case of a fund or an estate under the administration of the Court the
trusteeis entitled to his litigation costs, including an application for
directions, out of the fund.
And then on the next page, your Honour:

The costs are taxed on an indemnity basis so that the trustee is not out of
pocket.

And then his Honour makes the observation, and in my submissions the facts there are very
smilar to the facts here, that:

...the necessary and/or proper parties all get their costs on an indemnity basis.

HISHONOUR: Yes. Wdl, | will hear from Ms Gordon about that in due course.
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MR CRUTCHFIELD: If your Honour pleases.
HISHONOUR: Who have forgotten? | think it isyour cal, Mr Williams.

MR WILLIAMS: | thinkitis, your Honour. Might | perhaps start by addressing the point
that Mr Crutchfidld just referred to, the fact that the Adminisirators were, from an early
point in the administration, contractualy bound to advocate pooling. Could | say at once,
your Honour, that is not meant to be acriticism of them, and - - -

HISHONOUR: | didn't takeit asacriticiam.

MR WILLIAMS: Yes. Therewere obvioudy sound commercid imperatives for them to
do the dedls that they did, and we don't say that they shouldn't have done those dedls. Nor
do we say, your Honour, that your Honour shouldn't have regard to the evidence that they
put forward and the matters that they rely on to support an argument in favour of pooling.
We amply make aredly very limited point, and | am sorry if it has been taken as meaning
more than it means. Theredly very limited point is that your Honour doesn't have the
assstance that a Court sometimes has of a Liquidator or an Administrator providing an
opinion that the Court can have regard to as adding, in effect, additiona weight to the
evidence itsdlf.

HISHONOUR: No. The Adminigratorsin this particular case are in an unusud Stuation.
MRWILLIAMS: Yes.

HISHONOUR: There have been many unusua aspects to the administration sarting in
September, four years ago, that they committed themselves to a course of conduct,
properly so, indeed it was approved and sanctioned and protected by Court decision, and
then find themsdves in a further position down the track where they have to go to the next
stage, and they recognise quite openly and frankly that they have got a potentia conflict
issue, and that is when they come to the Court.

MRWILLIAMS. Yes Andthoseof usacting for the Contradictor, your Honour,
appreciate that. All we smply do is draw the Court's atention to it. The Court's attention,
of course, isaready drawn to it, o perhaps we needed to say nothing.

HISHONOUR: Yes.
MR WILLIAMS: But- - -
HISHONOUR: No. | understand your submission.

MR WILLIAMS: Now, your Honour, realy central to what the Contradictor wishesto
put before the Court in opposition to this application is the question of who ought decide
whether or nat, in particular in relation to the haf dozen or 0 asset rich or asset holding
companies, those companies should or should not enter into a pooling arrangement. And,
your Honour, the fact that there is only six or seven of them isimportant, because aswe
have indicated, we see it as being of no moment, and | will dedl with my learned friend's
comments on the way that we have used that expression.
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We see it as being of no moment to the creditors of the other 34 or 35 companies whether
they pool or don't, because particularly the non-priority creditors of those companies,
whichin dl but one caseisdl of the creditors, are not going to get anything either way.

HISHONOUR: No matter what happens.

MR WILLIAMS. That isright, and thet is what we meant, your Honour, by "of no
moment”.

HISHONOUR: | understand.

MR WILLIAMS. Of no moment to the creditors of those companies.
HISHONOUR: Itisof moment to the overal group though.

MR WILLIAMS: Absolutely, your Honour. We don't say otherwise, but - - -
HISHONOUR: WEél, | understand that distinction.

MR WILLIAMS: But what we say in rdaion to the way in which the Administrators
propose to exercise their votes in those companies, the creditors of those companies are
not going to be affected one way or the other by the outcome. So they really don't have
the same interest in the gpplication, or in the pooling meetings, that the creditors of the half
dozen assat holding companies have. In those circumstances, your Honour, it would be
difficult to see how a sengble argument could be advanced againg the pooling of those - let
us take the base case - 34 Ansett companies.

Thereisnothing to be gained by keeping them separate. No creditor of any of them will be
better of if they are kept separate. And 0, your Honour, importantly, if your Honour
accepts that proposition and if those 34 companies, as we expect them to do, all either
vote for pooling or at aworst case, come back to Court and asked to be pooled, and we
would expect such an gpplication probably to be granted for the reasons | have just
enunciated. Thisis not today a choice between 41 adminigtrations and 1 adminigtration. It
isachoice between 8 administrations and 1 administration.

Thereis not before the Court, despite our requests, any evidence of how, in amonetary
sense, that is a quantum sense, that impacts on the overal cost of the adminigtration. One
can gppreciate, of course, that some of the issues that the Administrators raise as needing
determination in a41 separate administration scenario will il need to be determined.
Perhaps many of them. But whether the cost of doing so is the same for 8 adminigtration as
it is41 administrations we don't know.

HISHONOUR: Iswhat you are saying, until | have some understanding of what the cost
of 8 adminigrations might be and how the complexities bresk up between the 34
companies on the one hand and the 7, 6 or 7 companies/trust on the other - - -
MRWILLIAMS. Yes.

HISHONOUR: - - - | have got inadequate materia to compare the with and without.
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MR WILLIAMS: Yes.
HISHONOUR: Yes. | follow that.

MR WILLIAMS. At the very least, your Honour, it ssems likely thet the 9.9 to 24 million
figure that has been given as the best estimate available on agloba sense of a41
adminigtration scenaio, islikely to be over-stated. But your Honour really doesn't know
by how much, if 34 of those separate adminigtration don't have to be separated, because
you don't have to resolve at least a Sgnificant number of the inter-company loan issues
because as between those 34 companies those matters will not need to be resolved. It is
only between that block of companies on the one hand and say Kenddl Airlines on the
other hand that one needs to have regard to it. Now, your Honour, of course there are
such issues. There are, asthe adminigtrators point out in that table that your Honour has
been taken to in Mr Mentha's most recent affidavit, sorry, Mr Korda's most recent
affidavit.

There are issues in relation to taking Kendell as the example, the use of staff and use of
head office facilities and use of trademarks and so on, but what one doesn't know is how
much the estimate that is given for that matter to be determined on a41 company scenario
would be reduced, if & dl, on a seven or eight company scenario.

HISHONOUR: So are you saying that another model should be put up, pool 35
companies or whatever the number is, pool 34 companies, and pool seven. |sthat what

you are saying?
MR WILLIAMS: Not pool the other seven, leave the other saven as stand alones.
HISHONOUR: Seven separate at least.

MR WILLIAMS: Because without that, your Honour, your Honour is not in a position to
conduct the balancing exercise that my learned friend, Ms Gordon, asked you to conduct.
Even if you get to that point, and for other reasons | will advance your Honour doesn't get
to that point, but even if you get to that point, in my respectful submisson, you ought to be
consdering that aternative, not what is redly awholly unredistic scenario of 41 separate
adminigrations.

HISHONOUR: Butif I didn't - if | were not to dlow pooling, wouldn't each of the 34
companies have to be dedt with separately?

MR WILLIAMS: No, your Honour, because the way that the proposed pooling operates
it isessentialy an opt in process, that you start with AAL asthe sort of centrd entity of the
pooling, and each other company has the option of pooling into the pool with AAL. If it
optsin, then it isin the pool, and if it doesn't it remains a separate adminigtration. And that
option is available to each of the other 40 companies.

HISHONOUR: And if it remains a separate administration your point isyour point isyou
don't know what isinvolved in the costs of it.

MR WILLIAMS: Inrdation to the only sx or seven that redidticaly are likdly to stay
outsde, yes, your Honour.
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HISHONOUR: Yes, | follow.

MR WILLIAMS: Now, we would concede, your Honour, that obvioudy there will be
subgtantia additiond cogts involved, even in just holding those Sx or seven companies
outside the pool and administering separatdly. It would be wholly unredlitic to say that
there won't be, but your Honour doesn't know the nature or extent of those costs.

HISHONOUR: The probability is the costs would be - take up a substantia part of the
estimate a the moment, would it not, because of the nature of those companies and the
nature of the assets they hold and the nature of their creditors?

MR WILLIAMS. Yes, your Honour, if the matter had to be determined down to the last
dollar and by athoroughly exhaustive process.

HISHONOUR: The problem with that isit is like throwing the baby out with the bath
water. You are spending an enormous amount of money to achieve a particular monetary
result.

MRWILLIAMS: Yes

HISHONOUR: Which are odds that you wouldn't want to have on Tuesday of next
week.

MR WILLIAMS. Yes, your Honour. The scenario is though thet if there are only six or
seven companies that are outside the pooal it is not beyond the redlms of possibility, surdly,
that the adminigtrators could propose some form of relatively inexpensive and expeditious
resolution of the issues between those six and seven companies and the pooal, or if
necessary, as between each other, rather than a complete down to the last dollar andlysis of
everything. All matters are capable of commercia resolution, your Honour. On the face of
it those companies at the present and the creditors of those companies are faced with a
something versus nothing scenario.

Itisdl very wdl to say that the total sum involved for these creditors has only - in the case
of Show Group, which is the one that | made specific referenceto in the outling, it isonly
$1.86 million, and it only works out to a few thousand dollars per creditor, but your
Honour, to those creditors that isimportant, particularly when their only dternativeisto
vote for pooling and get a guaranteed duck egg. They know that if they vote for pooling
they get nothing. They have absolutdly nothing to lose by voting againgt pooling. Y our
Honour referred to - in discussion with my learned friend, Ms Gordon, that one can assume
that creditors will by and large vote in their economic sef-interest.

With respect, | agree and adopt your Honour's observation. Why would one expect a
creditor who himself is not being caled upon to fund aliquidation of the adminigtration, who
istold, if you vote yes, you will with an absolute certainty get nothing, if you vote no you
might get nothing or you might get something. It is a question which answersitsdf. It costs
the creditor nothing to vote no. Perhaps the cost of a45 cent stamp to send in a proxy, 50
cent stamp, or whatever the cost we have to pay these days. Why would creditors do
other than vote no if they were acting rationdly in their economic sdlf-interest?
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HISHONOUR: Yes, | understand.

MR WILLIAMS. And in those circumstances, your Honour, why ought those creditors
be deprived of the opportunity of having some commercid resolution reached between
their company - and | mean that in the sense of the company of which they are creditors -
and the group on the other hand reaching a commercia resolution of dl of theissuesina
short form and globa way, and perhaps amediated context, perhaps by appointing
someone to represent each side because obvioudy the adminigtrators are in difficulty in that
sense, but why ought that opportunity be deprived to those creditors when the only
dternative is a guaranteed zero?

HISHONOUR: Yes.

MR WILLIAMS: The ultimate effect of the pooling resolution if it succeedsisto put an
additional $22 million in the hands of employees and the Commonwesalth combined, funded
essentidly in two ways, and we don't redly know what the divison is, but it ispaid for in
part by savings of additiona administration costs, and in part by the third party nonpriority
creditors of the asset holding companies getting less than they would otherwise get.

One supposes it is at least theoreticaly possible that if the additiona costs consumed the
whole of that $22 million that the third party non-priority creditors will be no worse off,
because then it becomes a nothing versus nothing scenario, and obvioudy, your Honour,
the Court will not want to have a scenario where al that might be gained by anybody islost
and smply chewed up in cogts, and we understand that.

HISHONOUR: That would be a stexile exercise.

MR WILLIAMS: Absolutdy. But, your Honour, if there is $22 million at stake it can't be
beyond the ken of commercid partiesto work out away of resolving those issues as
between half a dozen companies on the one hand and 34 companies on the other without
spending $22 million doing it.  And if one now proceeds immediately to pooling, the
opportunity to do that will belost. And while it may be desirable from arange of
perspectives for the employees of this group to get $22 million more than they otherwise
entitied to, that is not, with respect, the purpose of the law.

If there would be some form of resolution, whether by the full thorough examination by the
adminigtrators and the spending of every logt dollar to investigate the issues or by some
lesser process that would result in less than $22 million being spent determining those
issues, then the net effect of this gpplication isatransfer of wedlth from one group of
creditors of Sx companies to the employees of some other companies, or in particular one
other company. And, in my respectful submission, that iswhat must be borne steedily in
mind asthe real outcome of this application if it succeeds.

HISHONOUR: Yes.

MR WILLIAMS: And, of course, your Honour, while the difficulties are pointed to, this is
not one of those cases which are referred to in some of the authorities that my learned
friend has gone to where there is redl uncertainty about which assets St in which

companies, or which companies are - or which debtors may belong to which companies
and so on. We don't have that Stuation. Insofar asthereis any dispute about who owns
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proposition that | have put to your Honour.

That is not necessarily true in relation | think to some aircraft, and that might need to be
determined. But certainly in relation to head office, it doesn't matter whether head officeis
owned by 501 Swanson Street or by one of the other central Ansett companies, if al of
those companies are going to pool come what may. So there is one issue that will never
arise, for example.

The other thing about the head office matter that | do want to put to your Honour in this
context isthat as it happens the asset holding companies include, as your Honour knows,
the regiond airline companies which by and large operated, it seems, as discrete entities.
Now, true it may be that they used some Ansett branding but, of course, they dso had their
own names and were known by their own names, and had a degree of obvioudy public
understanding of the fact. Kendell Airlines operated as Kendell Airlines and people caught
Kenddl Airlines flights. They caught Aeropdican flights, and they caught Skywest flights.

So even if there happened to be an Ansett Sgn on the tail of the plane when it was owned
by one of the other Ansett companies, and even if the ticket they got had Ansett written on
it, it is not quite in the same scenario as some of the other companies which were much
more intermingled. And so one would have liked to have seen amongst the materid in
response to the requests that were made some explanation of just how much of Kendell's
and Aeropelican’'s and Skywest's management and administration was really conducted
centrally, and to what extent, if a al, they had their own management and administration.
But, unfortunately, the materia before your Honour doesn't descend into that degree of
detail.

Now, given that there only ever were these Sx or seven companies which were materidly
affected and whose - the creditors of whom were materidly affected by this gpplication, we
would have hoped that some attempt would have been made to put some numbers on
those items for those companies.

HISHONOUR: Yes, | understand.

MR WILLIAMS: For the same reason, your Honour, that | have just put that there was
not the degree of uncertainty about the true assets owned by debtors owed to and so on of
each of the companies, thisisin redity not a case where my learned friend's use of the
word "essential” is gppropriate. She offered three grounds or different words asto the
reason why pooling was ultimately appropriate in this case. She said it was "just equitable,
if not essentid.” And what | would say to your Honour isthat redly the case for the
plantiffsin this caseis put on the ground of just and equitable, properly and fairly.

One can seethat it could be argued - and has been well argued, with respect - that it would
be just and equitable to the body of creditors of the Ansett Group taken asawhole, if it is
gppropriate to take them as awhole, that there be pooling. But not essentid, with respect,
your Honour, not essentid.

HISHONOUR: No, | am not quite sure what essentiad meansin that context.
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MR WILLIAMS. Wédl, essentidly, in my respectful submission , arises where the conduct
of separate administrationsisa practical imposshility; where the records sSmply don't
alow you to know as between which companies a debtor to the group which isthe
creditor. That is where it becomes essentia to pool, or could become essentia to pool.
Because you smply couldn't ever practicaly resolve the issues that would arise between
the companies.

HISHONOUR: But do | understand there to be issues in relaion, for example, that a
determingation of the extent of inter-company debts and a determination of whether there
should be further charges raised, having regard to the historica incidence which occurred?

MR WILLIAMS: Yes, and we understand, your Honour, that some of those matters
might take afair bit of work and be quite expensive, we appreciate that; but no oneis
saying it can't be done.

MS GORDON: Yes, weare.

HISHONOUR: | supposeif you have an unlimited fund, anything can be done in the
commercia world.

MRWILLIAMS. Yes andif it can't be done- if it can't be done perfectly, at least it can
be approximated. And if it can be - even if it can't be gpproximated, it can be settled.

HISHONOUR: Yes, but the settlement itsdf if it involves many many settlements of many
many issues, you increase the costs | suppose.

MR WILLIAMS: Y ou might, but you might say to someone who isin control - who is put
in control, let us say, of Show Group for this purpose, whether you create a Chinese wall
within Korda Mentha or whether you put someone else in control of it for this purpose and
say you are Korda Mentha - you are Show Group for the purpose of settling dl of these
issueswith AAL and its 34 pooled associates. Now, to some extent, your Honour, that
person might be in aweak bargaining position because he knowsiif he fights everything, he
will finish up with nothing. But heis not without a bargaining postion at dl, and the other
sde knowsthat it is going to be an expensive exercise aswell, and you would hope that the
parties would reach a commercia resolution without spending the whole $1.86 million
perhaps on both sdes in having the fight.

HISHONOUR: | wish they had done thet earlier in the superannuation fight.
MRWILLIAMS: Wl - - -
HISHONOUR: But that iswater under the bridge, and | shouldn't go back to that.

MR WILLIAMS: It iswater under the bridge, your Honour, and it is a bridge that we
weren't dlowed to crossin any event. We are only where we are now, and what we say,
your Honour, isthat creditors of Show Group and Kendell and Aeropelican and so on
ought to have some opportunity to get something for the fact that on the fact of it they have
an entitlement to share in the assets of those companies, rather than smply having dl of
their entitlements washed away because it looks too hard.
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HISHONOUR: Yes, | undersand that.

MR WILLIAMS. Now, if I could come more specificaly, your Honour, to the
submissonswhich | have outlined in writing.

HISHONOUR: Yes. Wadll, | have those and they are very hdpful.

MR WILLIAMS: Could | advance on the matter | raised in paragraph 5 that Ms Gordon
indicated in her outline - sorry, in her ora submissons today that the administrators would
see a 600A application by a disaffected creditor who was disappointed by the outcome of
apooling meeting at which that creditor's vote againgt pooling was overridden would be a
clam which that creditor would effectively be unable to bring because the adminigtrators
conduct in vating for the resolution and, if necessary, in exercisng acasting vote for the
resolution would have been sanctioned in advance by the Court.

And with respect, your Honour, that shows exactly the problem that is created by the way
in which the adminigtrators presently gpproach the Court and the relief which they presently
seek from the Court.

HISHONOUR: You seeit asapre-emptive strike.

MR WILLIAMS: Yes, becauseif - | am not certain that Ms Gordon is correct, | might
say, your Honour, in saying that it would be an answer; and perhaps she wasn't, to befair,
saying it would be a complete answer to a 600A application that the Court had in advance
given itsimprimatur because, of course, different consderations will arise when the
application actualy comes before the Court.

HISHONOUR: With someone who wasn't a party to the proceeding.

MR WILLIAMS: Yes, and the Court would also, as| think my learned friend said in
another context, at that point have information before it as to who had voted, how mary
had voted, how many had voted which way both in number and in vaue, which the Court
doesn't presently have. So it may or may not be that the giving of advance sanction by the
Court to the adminigtrators by way of direction to protect them from the consequences of
voting in favour of a pooling deed would actualy head off a 600A gpplication.

I would just remind your Honour, 600A is the section which gpplieswhere avoteis
determined by related creditors, in effect. And the Court has the power to disregard - to
cal for another vote, disregarding the votes of related creditors, or to make some other
order dedling with the resolution. And, of course, your Honour, that isin the circumstances
where avote is determined, one also has the dternative scenario where the cagting voteis
decisve, and the Court has other powers to supervise the casting vote. It, in my
submission, would not necessarily preclude a disaffected creditor from coming before the
Court, on 600C, that the Court had given the Administrators authority in advance to
exercise the cagting vote in that way, dthough one would have to concede it would make it
harder for that creditor.

So in summary, your Honour, what | say about this matter istwofold. Firdt, | am not sure
that it does give the degree of certainty that an gpplication could not be brought. But
secondly, to the extent that it does, or to the extent that it does give any protection to the
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Adminigratorsit is, in my respectful submission to adopt your Honour's language, a pre-
emptive strike which isingppropriate. That is, | adopt your Honour's comments about it
being a pre-emptive strike, not about it being inappropriate. | go further and say it is
inappropriate.

HISHONOUR: Yes, | understand.

MR WILLIAMS: One might say, your Honour, to draw further on the democratic
anadogy, that if my learned friend's clients are o persuaded of the force of their case, let
them put it to the creditors without themselves becoming playersin the process.

HISHONOUR: Y ou mean abgtain from voting?

MR WILLIAMS. Yes But not vote, in my repectful submisson, in away which would
be otherwise not sanctioned by the Court, because redly what the Administrators are doing
by this gpplication is asking to achieve aresult by what is quite a roundabout means. What
they say to your Honour isthat in redity, in relation to dl of these companies their votes will
cary theday. They say that that isin some cases an absolute certainty, because they have
amgority in vaue, just by related creditors done, and with their intended use of the casting
vote. That isenough.

Because if they have mgority in vaue, even if mgority in number is againg them, they
exercise the cagting vote, it will be passed. In other cases they say even though we don't
have amgjority as such we have of the order of 30-something per cent plus, and our
experience tells us that with the number of people who don't turn up and vote a these
meetings that should be enough to carry the day. So what they are saying to your Honour
isif you grant the relief thet they seek today they can, if necessary, determine the outcome
of every meeting of these 41 companies, and certainly every meeting of the 7 that matter.
Certanly every meeting of the 7 that matter.

HISHONOUR: What isthe effect of the Administrators not voting the debts of the
related parties? It ill leaves a number of creditors there to vote, doesn't it?

MR WILLIAMS: Itdoes. Andthey arethe people who the Administrators say - | will
withdraw that. If the caseis so compelling, your Honour, one would like to think the
Adminigtrators could persuade those people, rather than impose their will onthem by a
proposed course of voting.

HISHONOUR: Yes, | understand.

MR WILLIAMS. And might | add, your Honour, that the fact that | am not supported
here by half adozen or 10 of these creditors coming dong to make submissonsisnot a
matter that your Honour ought have regard to as affording some sort of support by
inference for the application, because of course, those creditors who made inquiries found
out, and those creditors who read the web site, which includes a transcript of the last
hearing, would know that there has been a Contradictor gppointed to put submissonsin

opposition to pooling.
HISHONOUR: So they see you astheir knight in shining armour.
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MR WILLIAMS: Presumably they do, your Honour. Whether they are well advised to
seetha isamatter for them. It isaheavy respongbility. But if they know thet thereisa
person who has been appointed to put the sort of arguments that they would expect to be
put on their behdf, why would they come themsdves aswell? 'Y our Honour may recall
giving advice as a bariger to aclient, from time to time, why have adog and bark? Here
they have got adog that is being fed by somebody else. Why buy their own?

HISHONOUR: Yes, | understand.

MR WILLIAMS: Soredly, your Honour, the matter needs to be determined on its
merits, and those merits are not the merits of pooling, per se, but the merits of authorisng
and giving the Court's imprimatur to a course of conduct in relation to the voting that is
proposed. Now, your Honour, we have not put a proposition that section 447A of The
Corporations Act is not wide enough to permit the sort of orders that are sought. That
submission is one which would not stand in the face of the authorities recently determined in
relation to that matter. The train has | eft the Sation in relation to the width of 447A.

HISHONOUR: Yes. Wdll, Brienv Audrdian Memory decided thet, effectively.

MR WILLIAMS. That isright. But, your Honour, your Honour gill hasto determine
whether or not 447A isbeing cdled in ad in proper circumstances, and in particular
whether, as my learned friend rightly put it, it is being used to advance the interests, or
advance the purposes of Part 5.3A of the Act. Now, my learned friend - - -

HISHONOUR: Inasenseit advances the purposes of 5.3A in the sense that it resolves
an issue and gives a- assuming the figures are correct - a potentialy grester return to some
creditors than others. But, on the other hand, you seem to be putting it, it doesn't advance
5.3A because it takesit out of the hands of the creditors who don't have any potentia
conflictsin relation to the way they would vote their debts.

MR WILLIAMS: Y our Honour, I, with respect, would adopt the second part of what
your Honour said but not the first. 1 don't concede that it advances the purposes of 5.3A in
improving the return for creditors of the company in question, and again herel limit my
submission to the asset holding companies.

HISHONOUR: Yes, | follow thet.

MR WILLIAMS. Theresult of a pooling meeting, voting for pooling in relation to say,
Show Group, may well be - in my submission probably would be - to reduce the amount of
funds available to creditors of Show Group asawhole.

HISHONOUR: Yes. | follow that.

MR WILLIAMS: It may wel advance the purposes of clause 5.3A asit gppliesto some
other company, or 34 of them.

HISHONOUR: Yes, | think my expresson isindegarnt.

MR WILLIAMS. Not at dl, your Honour. With respect, | would say your Honour was
led into error by my learned friend's submission which redlly is a bootstraps argument. It
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assumes that oneisto apply 447A as having regard to the interests of Part 5.3A to the
creditors of the group as awhole before it is determined whether the creditors of the group
ought be treated asawhole. In other words, it dmost assumes pooling. Wheress, the
opening words of 447A direct the Court to how Part 5.3A ought to apply inrelaion to a
company, and that must mean the company in respect of which the meeting is occurring.

HISHONOUR: Yes, | follow that.
MR WILLIAMS: Not some other company.
HISHONOUR: Yes

MR WILLIAMS. Just excuse me, your Honour. | am trying not to Smply repest things |
have sad in writing.

HISHONOUR: | would appreciatethat. Well, as| said, you can take it that | have read
your submissions more than once, and will do so again.

MR WILLIAMS: Yes. Could | ask your Honour to have regard to Exhibit MAK-22 to
which my learned friend took your Honour, and that is an exhibit to the 12 September
affidavit which perhgps might be called a principd affidavit in this gpplication.

HISHONOUR: Thank you.

MR WILLIAMS. Y our Honour was taken to this exhibit to support an attack, which |
might say isin part correct, on something | said in the written outline, and the atack wasin
relation to the proposition that in exercisng proxy votes, as opposed to casting votes, the
Adminigrators insofar as they were voting on behaf of AAHL and AAL, would be not
acting in the interests of those companies. Now, if | could take your Honour to Exhibit
MAK -22, your Honour will see that the way this exhibit worksistheat thelists of - or that
the names of dl of the companies, or dmost dl of them at least, appear both across and
down.

HISHONOUR: Yes, | seethat.

MR WILLIAMS: Itisacrosstable of debt, inter-company debt, and the creditor
gppears on the | eft-hand sde with the debtor company appearing on the top. The creditor
appears on the lefthand side with the debtor company appearing on the top, so put smply,
in ameeting of one of the companies aong the top the - any company down the lefthand
sde with an amount corresponding in that column will be entitled to vote on the way the
adminigtrators propose to vote in a meeting of that company asit gppears dong the top.
To be more specific, if | could take your Honour to the - | have got a back to back copy,
your Honour, | don't know whether you have, but the page where the first one along the
top is Kenddll.

HISHONOUR: Yes, | have that.

MR WILLIAMS: If you go dong about two-thirds of the way across you get to Show
Group.
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HISHONOUR: Yes, | have that.

MR WILLIAMS: And I think in fact | waswrong in telling your Honour that the creditors
of Show Group included both AAL and AAHL, because that document appears to show
that itisonly AAL in the sum of $256-odd thousand.

HISHONOUR: Yes.

MR WILLIAMS: | gpologisethat | have got that wrong, your Honour. | think for wheat it
isworth your Honour may aso have been led into error in relation to the amounts involved,
because | think my learned friend may have been reading from the next column in relation
to Skywest which is perhaps therefore a better example. The next column in relaion to
Skywest shows that its creditors include Ansett Audtraia Limited for asum in excess of 8
million, and tracking across to the | eft, Ansett Audtrdia Holdings Limited, or AAHL for a
sum of dmost 24 million which are the figures my learned friend referred to. | think my
learned friend referred to those figures as being in relation to Show Group, but redly it is of
no moment.

The generd propostion that | would like to put to your Honour is that except in the case of
Ansett Audrdia Limited, which isin aspecid Stuation, the creditors of the other companies
are not served by pooling, and therefore they have no interest in the adminigtrator voting
their debt in favour of pooling. Itis probably fair to say, your Honour, that contrary to
what isin my submisson, they dso have no interest in them voting againg pooling. They
have no interest either way.

So that if one takes Skywest and the 24 million approximately owed by it to AAHL the
creditors of AAHL are not going to see that $24 million, whether they vote for or againgt
pooling, except in this respect; if they vote for pooling that $24 million, well, not the $24
million, al of the assets of Skywest or the Westsky Trust asit now is, or Westsky Trugt,
will go into the pool, and as your Honour knows, the pool will be entirely consumed by
priority clams.

There are no priority creditors of AAHL, because your Honour has heard that the only
companies which had employees were the asset-holding companiesand AAL. So that the
creditors of Ansatt Audtrdia Holdings Limited, or AAHL, will get nothing if pooling occurs.
They are dl non-priority creditors. They will al get zero. So it doesn't help them at dl for
thereto be poaling. If thereis not pooling and there is a distribution to norpriority
creditors of the Westsky Trust, then they will share in that to the extent that their $24
million worth of debt entitles them to do so on arateable basis.

HISHONOUR: Yes.

MR WILLIAMS: And having no priority creditors it may well be that that secures
something which the AAHL creditors otherwise can't get, which is a dividend.

HISHONOUR: Yes, | follow that.

MR WILLIAMS. So the creditors of AAHL can't be any better off for pooling, and might
be worse off.
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HISHONOUR: Yes.

MR WILLIAMS. So in those circumstances one wonders on what basisthe
adminigrators could properly vote AAHLSs proxy in favour of pooling & a meeting of the
Westsky Trugt. The answer could only beif the Court gave itsimprimatur to that conduct
based on awider principle - - -

HISHONOUR: Notrelatedto - - -

MR WILLIAMS:. - - - in effect sanctioning pooling in advance before it was considered
by the creditors.

HISHONOUR: On awider principle of looking at the group as awhole rather than
individua companies?

MRWILLIAMS: Yes, that is 0.
HISHONOUR: Istheway you seem to be putting it.

MR WILLIAMS. Yes Andif the Cout is persuaded by that, that it is appropriate at this
time based on that wider benefit to give the adminigtrators the direction then no doubt that
iIswhat they will do. But in my respectful submission, having regard to the fact that the
Court would be authorising them to do the opposite of what would otherwise be their duty
in relaion to the particular company involved, that is a matter which ought to give the Court

very great pause.

Whether or not they have duties, as obvioudy they do in their capacity as deed
adminigrators of al of the other companies, and in particular AAL which hasthe
overwhelming mgority of the employees as creditors ought not be an influencing factor as
to how they exercise avote on behdf of the creditors of another company when the
creditors of that company, in this case, AAHL, have no interest in funding the employees of
AAL. Now, your Honour, it would be different if the administrators were coming as ASIC
| think at one point suggested that they do, and asking the Court to make a pooling order
under 447A, and Smply saying to the Court, these companies affairs are so intermingled
that they must be pooled, regardiess of what the creditorsthink, let usjust doit. Itisjust
and equitable and necessary.

And that is a case which could have been put before your Honour, but it hasn't been. But
the fact that it hasn't been shouldn't be alowed to cause the Court to give directions to
achieve that result by what are redly quite inagppropriate and unseemly meanswhich is
having the adminigtrators engage in conduct which would be in breach of the duties that
they owed to the creditors of the particular company in respect of which they are acting
when they engage in tat conduct.

HISHONOUR: And asyou put it, in effect achieve an order which is a specific order
that the Court has been asked to make, the pooling order.

MRWILLIAMS: Yes.

HISHONOUR: Yes, | understand.
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MR WILLIAMS. Now, your Honour, again, might | say we are not here saying thet the
adminigtrators are acting improperly in doing so. Of course they are doing this out of the
best of motives, and we understand that. The fact that they are approaching the Court and
to frankly acknowledge to the Court that they appreciate that they face a conflict isto ther
credit, not otherwise. But for the reasons | have enunciated, what we put is that the
approach is misconceived and ought be regjected.

HISHONOUR: Yes.

MR WILLIAMS: Now, your Honour, there is one matter in relation to the proposed
notice to be given to creditors which does concern the Contradictor, and we have raised it
in correspondence, and that isthis. If we are right in suggesting to the Court that it is what
the Americans would call ano brainer for a creditor of any of these asset-holding
companies to vote no because they vote yes, they get nothing, they vote no, they will get
something between nothing and something. Then, in our respectful submission, they should
betold that. They should be told very clearly when they come to these meetingsin the
notice of meeting that is sent to them and posted and put on - posted on websites and put
in advertisements.

Thelr atention should specificaly be drawn to the fact as creditors of these particular asset-
holding companies that avote in favour of pooling will result in them getting nothing. To do
less would be not to adequatdly inform them of the Situation.

Many of these people, many of these creditors are in for relaively modest sums, or likely to
get digributions which are relatively modest. It is asking too much of them smply to put
forward a complex series of proposed amendments to deed of company arrangement and
say, you work it out. Nor should there, in our respectful submission, be a single report
which fallsto differentiate between the position of particular creditors. Now, obvioudy we
are not yet at this stage, because we don't yet know exactly what is going to be sent to
creditors. But - - -

HISHONOUR: Are you suggesting the Court should settle the notice?

MR WILLIAMS: If your Honour isgoingto - - -

HISHONOUR: | am not offering it.

MR WILLIAMS:. - - - adjourn - if your Honour is going to adjourn or reserve for the
purposein part of seeing what the exact proposal is going to be in terms of the amendment,
your Honour could be - - -

HISHONOUR: Weéll, that ismy present intention, subject to anything you say.

MR WILLIAMS: Y our Honour could be presented at the same time with the explanation
that is proposed to be sent to creditors. One would think that the two would be prepared
hand in hand, in any event. But we would like to see it be made very clear to creditors

who have clearly no interest in pooling being made thet that isso. This shouldn't drift
through on the badis of ignorance or apathy.
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HISHONOUR: Wédl, if itisgoing to go through it should go through on full and adequate
informetion, surely.

MR WILLIAMS:. Yes, your Honour. And your Honour has made that very clear in the
cases that you have decided in the padt, as did Finkestein Jin Merthav GE Capitd.
There must be afully informed decison. Where before, whet is otherwise redly quite
extraordinary relief isgranted. 'Y our Honour indicated, and | think my learned friend, Ms
Gordon, accepted that pooling isredly quite exceptiond. And before one accepts the
outcome of ameeting where pooling is voted for as enabling a departure from the normal
principles of company winding up and administration, one would want to be satisfied that it
was afully informed decison.

HISHONOUR: Yes, | follow that.

MR WILLIAMS: Now, your Honour, if the result of that isthat creditorsin number turn
up and vote againgt it, then so beit. The Adminigtrators can come back to the Court and
say that nonetheless the greater good of the greater number should, for just and equitable, if
not necessary reasons, be imposed over the will of those creditors, and make the direct
gpplication that a the moment they don't wish to make, well, | say, your Honour, so beit.
But let those creditors make their fully informed decison fird.

HISHONOUR: Yes, | follow that.
MR WILLIAMS: Would your Honour excuse me for amoment?
HISHONOUR: Yes.

MR WILLIAMS. Unless your Honour has some questions, that covers the matters |
wanted to put before the Court.

HISHONOUR: No. | am very much indebted to you and those ingtructing you for those
submissons. Thank you.

MR WILLIAMS: Asyour Honour plesses.

MS GORDON: If | may, some very short pointsin reply. Can | ded with the suggestion
that it is a choice between, in effect, one pool and what my learned friend describes as eight
pools. That is, one with the 34 companies, and then seven separate pools for each of the
seven asset holding entities. 'Y our Honour, there is no doubt, as set out in the affidavit, that
each of the inter-company issues that | took your Honour to before on page 17 of the
affidavit of 13 October, arisesin each of - even if you adopt my learned friend's
congtruction - the eight pools, and your Honour has seen that from the table that has been
prepared.

He says to us we should have dlocated a cost mechanism for conducting eight pools, and
what the Adminigirators have said, "We cant, it istoo difficult. It isthe very reason why
we have come here."

HISHONOUR: Wéll, they have explained that.
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MS GORDON: And what isimportant to understand is that my learned friend's
contention that it would be quite easy to work out the assets and costs in relaion to the
seven is, with respect to him, misconceived, because it would mean, just aswe said in
relation to these factors that are set out on page 17, a need to work out in relation to both
each asset and each cost the apportionment between the seven or eight pools. Completely
contrary to the entire proposal for pooling to ded with it in that way.

Moreover, as your Honour pointed out, both the nature of the assets and the nature of the
companies would militate againg that because most of it involves property and arlines, and
you have seen the difficulties they have had in the past with the aircreft. It isvery difficult to
quantify. He conceded the costs would be substantia, and for those reasons aone, and
your Honour will have seen the extent to which we tried to dlocate the 24 million amongst
theissues, alarge part of that, it is submitted, will be consumed up, evenif it was decided
to have eght rather than one pool.

The second thing is, can | ded with this attitude of non-priority creditors? My learned
friend isright to say that they weretold those ones who had called - and he said three of
them - that there was a Contradictor and if they had read the website they would have
been. But there has been no correspondence from any of those creditors saying thet they
opposeit. They havent turned up. And what is interesting, your Honour, isthat t he
concept of pooling was first raised as your Honour knows by reference to the DOCASs
way back in the beginning, DOCASs which themsdlves had extinguishment of $25 dlaims
built into them at thet time. And yet they Hill support, as | understand it, of somewhere
between 95 and 98 per cent support.

So asour learned friend - asthe adminigrators have sad in their affidavits, history tells
them having regard to the conduct of this administrations and the history of the voting at
them, that they do act rationaly and they do act in the interests of the group asawholein
maximising the return to creditors.

| have dedlt with the question about the debate and dispute about asset ownership and
proofs of debts. Thereis no inter-relationship between the 34 and 6 and 7, as your
Honour has seen from the chart on page 16. In relation to the regiond airlines which
seemed to be the focus of some of my learned friend's submissions where he asserts that
they must be easier because they were operated and people got on an Aeropelican flight.

HISHONOUR: | think he was dedling with the relationship between the assets or the
vaue of brands, for example.

MS GORDON: Wéll, the difficulty about that, your Honour, isthat they shared the fue
and the IT system and the ticketing and staff and the head office. One can keep giving the
list of factors which have led to the gpplication being made. So thereis- to suggest that
they could somehow insulate those six or seven isunredigtic. And the adminigtrators have
st out why it isthey believe that is cogt prohibitive to go through it because, in effect, it will
beg the question.

HISHONOUR: | follow that.

MS GORDON: He then sought to chdlenge the basis upon which we made the
gpplication on the basis that it was put on just and equitable, and he | think conceded that it
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was able to be put on that basis. But then sought to question whether or not it could be put
on the essentid basis. He said that in his view essential meant could not practicaly resolve
theissues. And inthat circumstance | don 't propose to take your Honour through it but
can | identify at paragraphs in the second affidavit of 12 September - | will give you the
numbers, your Honour, rather than take you to them - inwhereit is clear that that
application is put on the bassthat it isessentid. And by way of example only - paragraphs
54, 69, 70; and there are many others.

HISHONOUR: | follow that.

MS GORDON: Can | then moveto deal with the question of abstaining from vaoting. As
your Honour will have seen, there are two thingsto say about that. First of dl, there are
large inter-company debts, as your Honour will have seen from MAK-22. They exit.
Here a sort of analogous drawing to questions of democracy are redly irrdlevant. It isnot
one man, one vote. The question hereis one dollar, one vote.

And in these circumstances the dollars with the inter-company debts is based upon the
2001 and 2000 accounts are large. And what your Honour will see from distribution table
number 2, scenario 2 which is pre pooling is that the only reason why these things, like the
Westsky trugt, of actudly putting up their handsis because of very large amounts of inter-
company debt that has been given. That isfinancid support by other entities within the
group, and it was for that reason they should be entitled to vote a them.

HISHONOUR: The interesting thing about abstaining from voting isthis, as a matter of
principle one can be attracted to the propogtion that if you have got a conflict of interest
you should abgtain from vating. But then if an administrator abstains from voting, in relaion
to the company for which he abstains heis not getting any assets there for the creditors of
that company.

MS GORDON: That isexactly right, your Honour.

HISHONOUR: And that iswhat occurred to mewhen| - - -

MS GORDON: Yes.

HISHONOUR: | thought initidly that maybe there is something in abstaining.

MS GORDON: No.

HISHONOUR: But then there isthe other Side of the coin, isn't there?

MS GORDON: Thereis, your Honour, and that is very important that those two
consderations are kept in clear. And the other thing we say about it is, and the reason why
| emphasise the process we have gone through, is these Adminigtrators have come,
acknowledging they have got a conflict question and seeking to explain to the Court full and
frank disclosure what it is, how it arises, how they propose to dedl with it, the protection
mechanismsthat arein placein order to, in effect satisfy not only the Court but the
creditors of the process they are going through.

HISHONOUR: Yes, | understand.
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MS GORDON: If your Honour pleases. Can | dedl with the question about whether
section 447A iswide enough? My learned friend didn't seek to resile from the proposition
that it was wide enough, but he said |, in effect, had the cart before the horse because |
was looking a the group as awhole, rather than the entities of each individua company.
Thereistwo thingsto say about that. Asyour Honour knows, under 435A the objectiveis
to maximise the return to creditors. It isnot limited to particular entities, and moreover the
second proposition which isimportant is that the concept of pooling operates in large part -
especidly in relaion to groups of companies where you have got this whole entity and your
relationship problem, where you can't differentiate and identify precisely which creditors
belong to which company, and | took you this morning through the problems we have got
with the proof of debt process.

HISHONOUR: Yes, | followed that.

MS GORDON: Now, findly, my learned friend raised a matter which had been raised
previoudy by ASIC, and that was whether or not it was better, in a sense, to gpply to the
Court for apooling order and get the Court to do it, and in effect, too bad for the creditors.
There are two answersto that. First, your Honour will have seen from the contractua
arrangements that we said we would go to creditors, and we therefore will - the
Adminigrators wish to honour that.

HISHONOUR: Yes, | follow that.

MS GORDON: And that isin the DOCAsthemsaves. Secondly, it has been a
fundamenta principle of the way in which these arrangements have been set up under Part
5.3A that the matters should rest with the creditors, and in those circumstances the
creditors be entitled to vote on it, and consistently with that have aright to chalengeit
under 445B, acknowledging of course that would be difficult and costly. But it does
provide them with an out in which they can seek to chdlengeit if they so wish.

HISHONOUR: Yes, | understand.

MS GORDON: Findly, may | ded with the notice requirements, and they are these,
There are two obligations on us. Oneis statutory under section 445F, and that isto
provide the resolution which is prescribed by a satute which we will comply with, and we
have heard what your Honour has said in relation to that. The second is unlike 439A there
was no statutory requirement on us to provide areport. That obligation arises on us by
reason of clause 18.4 of the DOCA, and it isfor that reason that the Administrators will be
forwarding areport in relation to each of the companies - that is, they will dedl with each of
the companies separately - deding with this question of proposed voting for pooling.

And there can be no suggestion that we are not going to comply with the law. We will, and
what is presently proposed isthat that, consistent with the notice orders we seek, will be
put on the web sites so that each of the creditors can accessthat in the usud way. |If your
Honour pleases.

HISHONOUR: Yes, | - what do you say asto Mr Crutchfield's proposition that the
parties should get indemnity costs?
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MS GORDON: Can | ded withitinthisway, please, your Honour? We differentiate,
your Honour, between certain parties for these reasons. In relation to the Contradictor and
ASIC, Commonwedth and the unions, we say that they are entitled to their costs and
entitled to the costs on an indemnity bags. In relaion to the AAE banks - and for that it is
Mr Crutchfied's client, Mr Troiani's client - we adopt a different position, and we adopt a
different postion asaresult of the agreement reached which is set out in the AAE pooling
deed. | can take your Honour through that if your Honour would like me to.

HISHONOUR: What isthe provison you rely upon?

MS GORDON: Set out in the definitions is the releases over clams and ligbilitiesre
relevant matters, and the revant matters includes in the third bullet point of the definition:

Any matter referred to in correspondence between the partiesin connection
with the pooling application, and any matter outlined in the background
paragraphs to this deed.

And the pooling application is expresdy referred to in paragraphs L, M, O and P. Now, in
other words, that is dedlt with by the deed itsdlf. Inrelation to it, there is another matter as
well besides that, and thet is that the AAE banks would then be the only non-priority third
party creditor to have got a payment out of this gpplication if it issuccessful. And in those
circumstances, it is submitted that they shouldn't be entitled to their costs.

HISHONOUR: Yes, thank you.
MS GORDON: If your Honour pleases.
HISHONOUR: Mr Crutchfield.

MR CRUTCHHELD: Your Honour, | am alittle surprised; | wasn't aware that there
was opposition to the cogts. But can | just say this. Asyour Honour knows, at the
directions hearing on 23 June your Honour indicated that your Honour wished to hear from
those persons who were in favour of and or opposed to pooling. At that stage my clients
were opposed to pooling because they would have been better off without it. They entered
in to the pooling compromise deed. The pooling compromise deed contemplatesthat in
7.9, asmy learned friend points out, that:

Each party must bear its own legal, accounting and other costs for the
preparation and execution of this deed.

It has got nothing to say about the costs of and incidenta to this gpplication. And insofar as
they - - -

HISHONOUR: WEélI, your short point is you can't enter support for the passage of the
approva of the deed - - -

MR CRUTCHFIELD: Yes

HISHONOUR: - - - to indicate that - well, to support it, to show that there was no issue
as between the parties.
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MR CRUTCHFELD: Yes, your Honour, and it isa condition - - -
HISHONOUR: | follow that.

MR CRUTCHFELD: And it isacondition precedent to the deed coming into effect and
resolving dl of thet litigation that your Honour was anxious to resolve that pooling occur,
and we have undertaken in accordance with that deed to support the pooling application.

HISHONOUR: | understand that.

MR CRUTCHFELD: If your Honour pleases.
HISHONOUR: Do you wish to say anything further, Mr - - -
MR WILLIAMS: We arein the same position, your Honour.

HISHONOUR: Yes. Ms Gordon, what do you want - what do you say about the
preparation of the form of order? Y ou said you would be able to tell me by the end of the
day how long it would take, and | am in no rush.

MS GORDON: The employeesare.
HISHONOUR: | understand that.

MS GORDON: Yes. My ingructions are we could have it to you next Monday, your
Honour.

HISHONOUR: Waéll, | propose to reserve my decision on this metter. Although the
meatter - some of theissues arefairly narrowly confined there are congderable issues of
principle which have arisen, and a number of the matters put by Mr Williams are matters
which need to be given sgnificant congideration. If you could - what | suggest you do is
prepare afurther form of order incorporating the matters to which | have referred so that
the actua pooling provisons are in the order which | think is probably a good ideain terms
of the Court indicating if | am digposed to go your way 0 dl the creditors know exactly
what it isthat is being approved for the purpose of the voting of the adminigtrators, if it gets
to that stage.

If you could circulate that to dl rlevant parties by a particular date and then the parties
could indicate whether subject to Mr Williams of course saying that | shouldn't make an
order, but if | were disposed to make an order, if the form of order could be initidled if
there are any issues which are controversia they could come back before me. So, you
would want what, until next Monday to do thet?

MS GORDON: Yes, your Honour.

HISHONOUR: Andthenif | could haveit by the end of that week.

MS GORDON: Yes, your Honour.
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HISHONOUR: Isthat convenient to everyone se?
MR WILLIAMS: Yes, your Honour.
MR CRUTCHFELD: Yes, your Honour.

HISHONOUR: Yes. Wadl, | thank the partiesfor their submissions. Isthere anything
ese?

MR WILLIAMS: Therewas, your Honour. Y our Honour sort of haf promised me the
possibility of the last word, and | wondered if | could ask your Honour to take you up on
that half promise, oneto reply, and one to rectify an omission.

HISHONOUR: Yes.

MR WILLIAMS:. Thereply point was to something that my learned friend just mentioned,
my learned friend Ms Gordon just mentioned, which was that the DOCASs got between 95
and 98 per cent support, and that - a any early stage of course of the administration when
they were considered, and your Honour ought have some comfort from that, thet thereis
widespread support for pooling amongst the creditors. | just wanted to say two thingsin
response to that, your Honour. Perhapsthey are obvious. Thefirst isof course that was at
an early stage when it wasn't necessarily apparent to people who might be the winners and
who might be the losers.

HISHONOUR: | understand that.

MR WILLIAMS. The other, of course, isthat if one were to put a proposition to the
Audtrdian people that 3 per cent of them should pay al of the tax that might get 95 to 98
per cent aswell, but it doesn't make it just and equitable.

HISHONOUR: Nor doesit makeit essential.

MR WILLIAMS:. No, your Honour. But what it does mean, of course, isthat - anditis
not dissmilar inonesense. | know itis- - -

HISHONOUR: No, | take your point.

MR WILLIAMS:. - - - acrassexample, but here you have got a small number of people
who are most affected.

HISHONOUR: | understand the point.

MR WILLIAMS. The other matter | should have raised, your Honour, isin reation to the
cases on 447A and pooling, while your Honour in Hilton Stores did say thet there might be
an appropriate case in which some creditors might just have to basicaly weer it, if | could
put it in the vernacular - - -

HISHONOUR: | hopel didn't put it that bluntly.
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MR WILLIAMS. No, your Honour didn't. | am just putting it in the vernacular. 'Y our
Honour said that if it means that some creditors are materialy worse off and some better
off, but it isin the overdl interests, then so beit. What | wanted to say, your Honour, is
that in that case your Honour nonetheless didn't need to decide that question because your
Honour was of the view that no creditor will actualy be worse off in pooling, because your
Honour had formed the clear view that the net result for everybody if it wasn't pooled was
that there would be virtudly nothing left.

HISHONOUR: Yes. | follow that.

MR WILLIAMS. Thereisin fact no case anongst the authorities to which my learned
friend has referred, nor amongst my own researches where in fact a Court has imposed
over thewish of asgnificant minority a pooling propogtion which is manifestly againg the
interests of that minority.

HISHONOUR: It bringsto mind again the name of the case | mentioned at the start of
this hearing, Mr Gambotto.

MR WILLIAMS. WEédl, in adifferent context of course, yes.

HISHONOUR: Of course it was a different context.

MR WILLIAMS. Butinterms of pooling Mr Gambotto of course was exercising hislegal
rights. Intermsof pooling, the Court is being asked to apply section 447A to redly divert
or overcome what would otherwise be parties legd rights.

HISHONOUR: Or to vary or eliminate perhaps even.

MRWILLIAMS. Yes. Sothat isredly quite adifferent matter to Mr Gambotto's
gtuation.

HISHONOUR: Yes Wél, | wasreasoning by andogy is the metaphor rather than
anything dse.

MR WILLIAMS: | gppreciate that, your Honour, but since your Honour comes back to
theandogy | think - | just seek to say that there is a ditinction to be drawn.

HISHONOUR: Yes, | follow that.
MR WILLIAMS: If your Honour pleases.
HISHONOUR: Nothing further from anyone else? | am indebted to the parties for their

submissons. Adjourn the Court.

MATTER ADJOURNED at 3.58om INDEFINITELY
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