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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
BEFORE THE COURT OF APPEAL . - o
CIVILDIVISION . o s zcol
- A | No. "~~~ 2888
BETWEEN:

ANSETT AUSTRALIA GROUND STAFF SUPERANNUATION
PLAN PTY LTD (ACN 065 590 178) (as trustee of the Ansett Australia ' v,
Ground Staff Superannuetlon Plan) :

. . ‘Appellant
and - _ -
ANSETT AUSTRALIA LIMITED (Subject to a Deed of Company '

.Arrangement) & ORS (ACN 004 209 410) . P
Respondents

ANDBETWEEN: ¢

E ANSETT AUSTRALIA LIMITED (Subject to a Deed of Company
Arrangement) & ORS (ACN 004 209 410) o S : -
Cross Appeliants’
and _ S
ANSETT AUSTRALIA GROUND STAFF SUPERANNUATION
PLAN PTY LTD (ACN 065 590 178) (as trustee of the Ansett Australla

Ground Staff Superannuatlon Plan) &. ORS
_ Cross Respondents

. NOTICE OF CROSS-APPEAL

Date of decument 7 Apnl 2003
Filed on behalf of the Respondents and Cross Appe!lante

2 Prepared by: _ . N - Solicitors’ Code: 54"
' . Arnold Bloch Leibler - . o DX: 455 Melbourne
Lawyers and Advisers . . Tel 9229 9999
l.evel 21 - S ' ' -~ Fax: 9229 9900 -

333 Collins Street . _— ' . Reft LZUJXB
Melbourne Vic 3000 - : . '

TO: Ansett Australia Ground Staff Superanneailo'n Plan Pty Ltd (ACN 065 590
178) (as trustee of the Ansett Australia Ground Staff Superannuation |
Plan)

TAKE NOTICE that the respondents/cross appellants intend to cross-appeal to the

Court of Appeal of the Supreme Court of Victoria against the judgment of and orders |

- made by the Honourable Justice Warren on 7 February 2003.
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NOTE: In this notice of cross-appeal:
“Administrators” means Mark Francis Xavier Mentha and Mark Anthony Korda.

' "Ansett" means Ansett Australia Limited (Subject to- Deed of Company Arrangement)
- {ACN 004 209 410) the first respondent '

: "FSC” meéns_ 8 fundrng and sclvency certifieaie issued .by an actuary of a Plan
~ pursuant to Division 8.3 of the Superannuation Industry (Supervision) Regulations
1994, - S | o

"FSC4” means the funding and soiveney certificate’_issued by the actuary of th_e
Ground Staff Plan dated 23 January 2002 and having an effective date of 23
October 2001. | | |

"FSCE" means the funding and solvency Certrficete issued by the actuary of the
Ground Staff Plan dated 24 April 2002 with an effective date of 24 April 2002.

“Ground Staff Plan” or “Plan” means the defined benefit superannuation scheme .

established pursuant to rules contained in the First Sc_hedule to the Trust Deed.

“Membership Group 3" ref.e_rs to the group.of members iden’rified'as_ such in

~ Appendix B of FSC5 in respect of whom certified minimum contributions (as "
described) are required by the Plan’s actuary.

* “Originating Motion" means the Fourth Amended Originating‘Motion.
“Rule 1.13” means Rule 1.13 of the First Schedule to the Trust Deed.

"Trust Deed” means the Ansett Australia Ground Staff Superannua’uon Plen 1999
Consohdated Trust Deed made 17 August 1990.

"Trustee” means the appellant.



'PERSONS UPON WHONI THIS NOTICE 1S TO BE SERVED

Ansett Australia Ground Staff Superannuation Pian Pty Ltd (ACN 065 590 178) (as

trustee of ’the Ansett Australla Ground Staff Superannuation Plan).
. SCOPE OF CROSS-APPEAL

The respondents cross-appeal from the judgment and erders made and pronounced .
by the Honourable Justice Warren on 7 February 2003, in_response to paragraphs 1
014 of the relief sought in the Originating Motion whereby it was ordered that:

Paragraph 1 .

All members of the Ansett Australla Ground Staff Superannuatlen Plan (*Ground

. Staff Plan”) who have been made redundant by Messrs Mentha and Korda as |
admtnlstrators of Ansett Australra Limited (whrch is now SUbjeCt to a Deed of -
Company Arrangement) (“Ansetf”) since 12 September 2001 are entitled to

: retrenchment benefits under Rule 1.13 of the First Schedule to the Trust Deed dated
17 August 1999.

F’aragraph 2

Unnecessary to answer at ’rhrs stage..

| Paragraph 4

Unnecessary.to answer.

Paragraph 5

Unnecessary to answer a_’r' this stage.

Paragraph 7

Unnecessary to answer.

 Paragraph 8

Unnecessary to answer.



Paragraph 9

~ Unnecessary to consider at this stage.

Paragraph 10

Unnecessary to consider atthis-stage.\ ' | !

Par_ag-'raph 11'(a')

Unneeeesary to answer at this .stlage.

| Paragraph 12(a)

Ansett Australia Limited (SubjeCt to Deed of Company Arrangement) (ACN 004 209
- 410) is obliged to make further contributions for Membership Groups 1 and 3 in
acco'rdenceIWIth the requirements of the Funding and Solvency Certificate dated 24 :
April 2002 issued by the actuary of the Ground Staff Plan ("FSCS”). 1tis |

‘unnecessary to answer in refation to Membership Group 2.

Paragraph 12(b)

Unnecessary to consider at this stage.

Paragraph 13 _ _
Unnecessary to answer in relation to the Ground Staff Plan Unnecessary to answer
at this stage in rélation to the Ansett Austratia Transport Indus’mes Limited .

Pilots/Manegement S_uperennuatio_n Plan ("Pi!otsfManagement Plan™).

Paragraph 14

In relation to the Ground Staff Plan:

(a)  the further contributions ref:|uired for Membership Greup 3 unde} FSCS ere
not expenses within the meaning of s. 556(1)(a). The further contribuﬁons
required for Membership Group 1 under FSC5 from Ansett are expenses
within the meaning of s. 556(1)(e). It is unnecessary to answer in relation to |
the contributions for Membership Group 2; a



{b)  the further contributions required for Membership Groups 1 and 3 under
FSC5 are not debts within the meaning of s. 556(1)(c). It is unnecessary to

answer in relation to Membership Group 2;

(¢y  the further contributions required for Membership Groups 1 and 3 under
FSCS5 are not expenses within the meaning of s. 556(1)(dd). Itis

unnecessary to answer in relation to Membership Group'2;
{d)  the further Contnbutlons required for Membershlp Groups '1 and 3 under
FSC5 are not superannuatlon contributions within the meaning of s.

556(1)(e) I is unnecessary to answer in relatlon to Membership Group 2

In relation to the Pilots/Management Plan:

(é) —{d} - Unnecessary to consider at this stage.

The respondenteicross appellants cross- appeal against the orders made by her

. Honour in response to paragraph 12( ) of the Orzglnatmg Motion.

ORDERS SOUGHT IN THIS CROSS-APPEAL

The respondents seek the following orders:

1. This cross—appeal be allowed.
2. The orders made in response to paragraph12(a) of the Origlnatrng Motion be
set aside.

3. Inlieu thereof, orders and declarations as fo'_l'iows:

Paragraph 12 (a) _ o

Save for the obligation to pay coniributions pureuant 1o clause 2 and Rule
1.3(3) of the Trust Deed for those members whose employment has
continued, Ansett is not obliged fo make further contribution.s to the Ground
Staff Plan.



GROUNDS OF CROSS-APPEAL

1. The learned trial judge erred in finding that Ansett is under an obligation
pursuant to the Superannuation Industry (Super\nsmn) legislation to make a

~ contribution to the Ground Staff Plan to achleve ‘solventy.

2. . The learned trial j'udge should have found_th'at_the Superen:n'ua‘ﬁon Industry
| (Supervfeion) Act 'do.es net impose an obligation up‘en Ansett to comply with _
the standards prescrlbed by the Superannuation !ndusfry (Superws:on)
Regu.’at.fons but that any obllgatlon to comply Wlth the standards is placed

_ soie]y and excluswe[y upon the Trustee.

3. The learned trial judge should have found that if eny obligati'on to make
contributions to achieve solvency is |mposed upon Ansett (thch is demed)

is imposed by the terms of the Trust Deed.

4, The Iearned trial Judge erred in fmdlng that Ansett is obllged to make further

contrlbutlens in accordance with the reqwremente of the FSC5.

5. The learned trial 'judge erred in finding thatAnsett is under an obligation
| pursuant to the terms of the Trust Deed to make contributions'in accordance
with FSC5. | " -

.6. The learned trial judge erred in fi_ndihg that Ansett is under an obligation
pursuant to the provisions of the Superannuation Industry (Supervision)
Regullatiens 1994 to make contribu_tiens in accordance with FSC5 or at all,

7. The learned trial judge should have found that Ansett is-uhder no such.

obiigation.



- 10.

11.

12.

13.

} (Supemslen) Regulations 1994

The learned trial judge erred in finding that FSC5 is valid.

The Ieamed trial judge should have found that FSC5 is invalid because it was

not made in comphance with Division 9.3 of the Superannuatlen Industry
. .

‘In particular, the learned trial judge shouild have found that FSC5 is invalid

because, by its own terms it certifies minimum contrlbutlons Whlch are in

excess of those reasonably expected by the actuary to secure the solvency

' '(as defined by regulation 9.06( )} of the Groun_d Staff Plan on the expiry date
- of the certificate. - : :

The learned triel'judge should have found that FSC5 is invalid because it

certifies minimum contributions by reference to the standard ref'ereb!e to

“unsatisfactory financial position” in regulation 8,04 rather than by reference

. to the solvency standard in regulation _9'.06.

- The learned trial judge erred in finding that the calcu]ati‘.on of the further

contributions in respect of Membership Group 3 in 'FS_C4 and FSC5 was |

“made by the actuary in accordance with the requir.emlents of the

Superannuation Industry (Supervision) Regulations 1994.

- The teamed trlal Judge should have found that the further contribution in

respect of Membership Group 3in FSC4 and FSC5 was not made in
accordance with the reqmrements of the Superannuatton Industry

'(Su,oerwsron) Regulations 1984 as the minimum contributions sought in FSC4 |

and FSC5 were not minimum contributions reasonab!y expected by the
actuary to secure solvency (as per regulation 9.06(2)} on the expiry date of -
the certificates. |

DATED:. 7 Aprit 2003

..............................................

Arnold Bloch Leibler
Solicitors for the respondents
and cross-appellanis



