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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
BEFORE THE COURT OF APPEAL

CIVIL DIVISION S o
- No 2715 of 20081

. BETWEEN

ANSETT AUSTR.ALIA GROUND STAFF SUPERANNUATION PLAN PTY LTD
~ (ACN 065 590 178) (as trustee of the Ansctt Austraha Grround Staff Superannuatlon Plan)

. Appellant

and
' AN SETT AUSTRALIA LIMITED (Subject to Deed of Company Ar rangement)
- (ACN 004 209 410) & ORS :
Respondents

_ ' NOTICE OF APPEAL - :
f’(-{&’fuam)" Mo .‘"Ac Oro(r_,v*r /ﬁ/ &,\‘f'-e,n,{‘fom 0/ f‘)me A, d,v/ﬂca./ of Ju/‘fz(’e

: : S Jvarfem or; 2.0 rebran
Date of document 24 March 2003 _ S o L 2003

.. Filed on behalf of the appellant

Prepared by : . S o T
MINTER ELLISON ' "~ Solicitors Code 8510
- Lawyers R : .. DX204 MELBOURNE
Rialte Towers : - o - Telephone (03) 8608 2642
525 Collins Stréet S - Facsimile (03) 8608 1000

- MELBOURNE VIC 3000 "~ Reference JFA RNF 30-4185285 *
T ' Ross Freeman -

TO - Ansett Austraha Limited (SubJect to Decd of Company Arfangement) (A C N. 004 209 410)
Mark Fran01s Xavier Mentha o
Mark Anthony Korda_

TAKE NOTICE that the appellant appéals to the Court of Appeal of the ;Sup.reme' Court of Victoria -
against the judgment of and orders made by the Honourable Justice Warren on 7 February 2003. :

NOTE: ‘In this Notice of Appeal:
'Act' means the Corpdmtz‘ons Act 2001 (Cth);

'FSC' means a funding and solvency certificate made by an actuary of the Plan pursuant to Division
9.3 of the Superannuation Industry (Superannuation) Regulations 1994;
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'FSC4' means the funding and solvency certificate made by the actuary of the Ground Staff Plan
~ dated 23 January 2002 and having an effective date 0f 23 October 2001,

'FSCS' means the funding and solvency certificate made by the actuary of the Ground Staff P]an
dated 24 April 2002 and havmg an effective date of 24 April 2002 :

'‘Ground Staff Plan’ or Plan’ means the defined beneﬁt superannuatxon scheme estabhshed pursuant ) |
to rules contalned in Schedule 2 to the Trust Deed -

'Membership Group 3' refers to the g'roup of members identified as such in Aﬁpendix Bin each of _' -
FSC4 and FSC5 in respect of whom eertlﬁed minimum contnbutmns (as descnbed) are reqmred by e
the Plan's actuary; X : '

’-Motion‘ means the FoiJIth Amended Ori ginating Motion;

"Relevant date is the date of the commencement of the adm1mstratlon of Ansett namely 12 \
'September 2001 :

'‘Superanmuation Guarantee Charge means the charge 1mposed pursuant to 5.5 of the Supe; annuanon
Guaranree Charge Act 1992 (Cth), :

‘Trust Deed' means the Ansett Australla Ground Staff Superarmuatlon Pian 1999 Consolidated Trust '
Deed made 17 August 1999 : ; _ :

‘Trustee means the appellant.

PERSONS UPON WHOM TRIS NOTICE IS TO BE SERVED: .

“Ansett Austraha Limited (SubJ ect to Deed of Company Arran gement) (A C N. 004 209 410) -
Mark Francis Xavier Mentha |
Mark Anthony Korda

SCOPE OF THIS APPEAL |

On 7 February 2003, Justlce Warren made orders in response to paragraphs 1 to 14 of the rehef
sought in the Motion. Her Honour made orders as follows with respect to the Ansett Aust1a11a
Ground Staff Superannuation Plan: o

Paraoraph 1

All members of the Ansett Australia Ground Staff Superannuation Plan (‘Ground Staff Plan) who

have been made redundant by Messrs Mentha and Korda as administrators of Ansett Australia
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3
Limited (which is now subject to a Deed of Company Arrangement) (’Ahsett') since lZ-September :
2001 are entitled to retrenohrnent beneﬁts under rule 1. 13 of the Flrst Schedule to the Trust Deed -
dated 17 August 1999, ' '
- Paragraph 4

_ Unnecessary to answer.

Paragraph 7

- Unnecessary to answer.

Paragraph 8

Unnecessary to answer.
{ : ’

"Paragraph 12(a) -

| ~ Ansett Australia Limited (Subject to Deed of Company Arrangement) (A. C N. 004 209 410) is

obh ged to make further_contnbuthns for Membership Groups 1 and 3 in accordance with the _
reqﬁiremehts of the Funding and Solvency Certificate dated 24 Aﬁﬁl 2002 issued by the actuary of
“the Ground Staff Plan (tFSC_S‘). Tt is ﬁnnecessar.y_ to answer in relation to Membership Group 2.

| Paragraph 13

Unnecessary to answer 1n rel ation to the Ground Staff Plan

- Paragraph 14 . .
In relation to the Ground Staff Plan: ..

(2) - The further contributions required for M_embership Group 3 under FSC5 are not-expenses
within the meaning of 5.556(1)(31). The further contributions reQuir_ed for Membership
Group | under FSCS from Ansett are expenses within the meaning of s.556(1)(a}. Itis . |

unnecessary to answer in relation to the contributions fe_i‘ Membership Group 2.

(b)  The further contributions required for Me_mbership Groups -1 and 3 under FSC5 are not debts |
within the meaning of 5.556(1)(c). Ttis unnecessaiy to answer in relation to Membership :

Group 2."

(¢)  The further contributions required for Membership Groups 1 and 3 under FSCS5 are not
expenses within the meaning of .556(1)(dd). It is unnecessary to answer in relation to -

Membership Group 2.
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{d) " The further contributions required for Membership Groups 1| and 3 under FSC5 are not |
‘ superannuatlon contributions w1thm the meanmg of 5.55 6(1)(e). It is unnecessary to answer

‘in relation to Membershlp Group 2.

The appellant appeals against the orders made by Her Honour in. r'esponse to paragraphs 14(a), (c)
and (d) of the Motion, insofar as those orders refer io the further contnbutlons requlred for o '
_Membershlp Group 3 under ESC5 for the Ground Staff Plan ' .

ORDERS SOUGHT IN THIS APPEAL -
The epp ellant Iseeks the f‘ollowing orders:

1. This appeal be allowed.

2. The orders made in res’pohse to paragraphs 1.4(3), (c) and (d) of the Motion be set aside . B o
insofar as they refer to the further contributions required for Membership Group 3 under
'FSCS for the Ground staff Plan. o o |

3, Inlien thereof orders and dee]aratlons as follows _ _
B (a) Declare that any further contributions required for Membershlp Group 3 under
FSC4 or FSCS are expenses within the meaning of s. 556(1)(a) of the Corporarzons _
' _Act 2001; ' L ' '

(b).  Altematively, (to any extent that s.5 56(1)(3)._does not apply) declare that the said -
further contributions are expen_ees within the meaning of 5.556(1)(dd) of the Act; -

{c) | Alteﬁlatively, (to any extent that 5.5 56(1)(a) or s.556(1)(od) do not apply) the said_'
. further cootributions are superannuation e_ontrihutions wi.thi.n th_e meaning of |
5.556(1)(€) of the Act to the extent that they are payab lein respect of services
rendered to Ansett by its employees befo_.re 12 Sepfemb_é:r 2001, B

(d) Orders as to costs.
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GROUNDS OF APPEAL

1,

The general ground of appeal is that the trial _}udge erred in refusmg to make any of the

declaratrons sought by the Trustee under paragraphs 14(a), (c) or (d) of the Motion that the '
* further contributions required for Membershxp Group 3 under FSC4 or F SCS were entitled ) "

to priority under s. 556(1)(3) (dd) or (e) of the Corpo: ations Act 2001

The trial judge should have held that the further contﬁbuﬁons required for 'Memhererlip'
Group 3 under F3C4 or FSC5 were enhtled to pnonty under 8. 556(1)(&) or under
8.556(1)(dd) to any extent that they d1d not have pnonty under s, 556( 1)(&) or under :
5.556(1)(e) to any extent that they do not have prlonty under s. 556(1)(3) or(dd).

In parncular, the trial Judge erred in holdmg that the eXpress reference to superannuanon

.' .contnbutrons n s. 556(1)(6) neeessanly excluded the poss1b1hty that superannuatlon

contributions could be included within ' expenses’ referred to in s.556(1)(a), or (semble)' :

5.556(1)(dd).

" The trial judge erred in finding (despite the holding described 1n ground {c), ahove) that the'

contributions for Memb ership Group 1 in FSC5 Were. expenses under s.556(1)(a), and the

eon_tn'butions fOr-MemberShip Greup 3 in FSC5 were not.expenses under 5.55 6(1 )(a).

_The trral Judge should have held that the contnbutmns for each of Membersh1p Groups 1

and 3 were expenses for the purposes of 8. 556(1)(a)

" The trlal judge erred n holdmg that s. 556(1)(3) only 1nc]uded recurrent expenses, ‘such as

rent, and 1r101uded the contnbut;ons for Membershrp Group 1.

The trial judge should have held that s.556l(1)(a)_w_as not limi_ted to recu'rr_ent. expenses',
such as rent, and should have held that s.556(_1)(a) included the eontribut:i ons for
Membership Group 3, altematively the trial judge should have accepted that the

contributions for Membership Group 3 qualified under s.SSd(l,)(a) as ‘recurrent’ expenses.

o \ ' :
The trial judge erred in finding that the conduct of the administrators from the relevant date

onwards was not conduct in the nature of preserving, realiéing or gettin'g in the property of
Ansett or carrying on the business of Ansett and that therefore, insofar as the conduct may

have given rise to an obligation to make superannuation contributions under Membership
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710,

1.

12.

13,

14.

15, «

6

Group 3, that obligation was not incurred in preserving, realising or getting in the property -

of Ansett or carrying on the business of Ansett.

The trial judge en_*e_d n holdin.g that tl_ie retrenchment of the employees of Ansett by the

administrators did not form part of the continuation of the business of Ansett.

The trial judge-erred n 'eons'truing's 556(1)(a)- in that she ﬁeld that expenses'incun'ed in '.

respect ofa busmess carried on by the admmlstrators after the relevant date that was'an .

_mherently dlfferent busmess in service, 51ze and sca]e from the busmess camed on by "

Ansett before the relevant date could not be expenses incurred in preservmg, reahslng or

getting in the property of Ansett orin ear_rymg on the busmess of Ansett.

' The trial _]udge erred in holdmg, or takmg nto account as relevant, that any hablhty to

make further contnbutmns arose out of termmatlons of employees asa consequence of a

- company going into admlmstratlon and not as a result of the administrators incutring

expenses for the purposes descnbed in s. 556(1)(a)

~ The tnal judge should heve held that the eonduct of the administ}ators that gave rise to the

incurring of obli gatlons to make contnbutlons for Membershlp Group 3 narnely the

_contmuatlon of the Gfound Staff Plan after the relevant date and the redundane1es of Plan

- -members as part of admmlstenng the affairs of Ansett was such that the obligation was

incurred as part and parcel of preserving, reahsmg or get’tmg in the property of Ansett or

earrymg on the business, within the meamng of s. 556(1)(3)

The trial judge erred in holding that it was irrélevant that FSC4 and .F_SCS_ had a statutory

basis, namely under the Superannuation Industry, (Supervfsfon) Regularions. '

The trial Judge erred in fallmg to consider whether the contnbutlons required for

-Membersh1p Group 3 were expenses incurred within s. 556(1)(dd) To the extent that such_ C

. expenses were not within s. 556(1)(&) the trial Judge should have found that they were

within §.556(1)(dd).

The trial judge erred in holding that any Hability t0 make further contri‘pution_s for
Membership Group 3, under the Trust Deed and the legislative regime and also under the
contract of employment, was incurred by Ansett in transactions entered into before the

relevant date.

MEL4_610038_2 (W97}



i

16.

17,

18,

19. .

- 20.

DATED: -

The trial judge should have held that the liability to .meke further contributions for

-Membership Group 3 was incurred under statute, or the Trust Deed or the contract of

| employment after the relevant date for the oses of 8.556 1 a) {or of 5.556(1)(dd) if
~employm purpc (

need be) either upon the issue of FSC4 or FSCS5; or upon the occurrence of the events .

referred to therem namely the advice to the Trustee of the entxtl ements of members to

retrenchment benefits.

If the trial judge was correct in finding that the contribﬁt’ions for Membership Group 3 Were -

contmgent claims incurred before the relevant date, the trial Jud ge has erred 1 n ﬁndm g that

the Lundy Granite prmmple d1d not apply

‘The trial judge should have found tha_t the Lundy Granite principle did apply to the

continuation of the Ground Staff Plan by the administrato'rs in order.to reduce or remove

- the superannuatlon guarantee charge, that the Plan was retained for the benefit of the

administration and that the contnbutlons for Membershlp Group 3 are expenses for the

purpose 0f8.556(1)(a) (altematwe]y s. 556(1)(dd))

‘To any extent that the contributions for Membership Group 3 are not w1th1n S. 556(1)(&) or

(dd) the trial _]ud ge erred in not conmderm g whether they were within 5. 556(1 )(e)

* The trial judge should have held, to the extent that nei_ther 5.55_6( ]_)(a) nor' 5.5 56(1)(dd) |

applied, that 5.556(1)(e) applied to the contributions for Memberehip Group 3 to 'th.e_extegt_ S

that they were for services rendered before the relevant date and regardless of whether the

contributions are classifiable as contingent obligations or not, or incurred before or after the N

relevant date.

24 March 2003 T o

.........................................................

MINTER ELLIS ON
‘Solicitors for the Appellant
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