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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE |

BEFORE THE COURT OF APPEAL o S

CIVIL DIVISION I 2 1S o€ zeol
_ o No. - 2083 o

BETWEEN‘
ANSETT AUSTRALIA GROUND STAFF SUPERANNUATION

PLAN PTY LTD (ACN 065 590 178) (as trustee of tho Ansett Austraha |
Ground Staff Superannuatlon Plan) _ !

, ' _Ap'peilént"
and o
 ANSETT AUSTRALIA LIMITED (Subject to a Deed of Company
: :Arrangement) & ORS (ACN 004 209 410) : - L
' Respondents

' AND BETWEEN

- CANSETT AUSTRAL!A LIMITED (Subjeot to a Deed of Company
Arrangement) & ORS (ACN 004 209 410) _ .

Cross Appellants
and- ' :

ANSETT AUSTRALIA GROUND STAFF SUPERANNUATION
PLAN PTY LTD (ACN 065 590 178) (as trustee of the Ansett Australia
Ground Staff Superannuation Plan) & ORS .

: _ ' ' Cross Respondents

NOTICE OF CROSS-APPEAL

Date of document 7 April 2003

~ -Filed on behalf of the Respondents and Cross Appellants

- Prepared by: o B " Solicitors’ Code: 54

Arnold Bloch Leibler ' ) . DX: 455 Melbourne
- Lawyers and Advisers L : : Tel: 9229 9999
Level 21 B o - Fax: 9229 9900

333 Collins Street - . S Ref: LZ:JXB
Melbourne Vic 3000 E - ' R

-TO: Ansett Australia Ground Staff Superannuation Plan Pty Ltd (ACN 085 590
178) (as trustee ofthe Ansett Australia Ground Staff Superannuatlon :
Plan) ' :

TAKE NOT]CE'that the respondents/cross appollants intend to cross-appeal to the

Court of Appeal of the Supreme Court of Victoria against the judgment of and orders
~made by the Honourable Justice Warren on 7 February 2003, ' '

- nodma\pcdocs\abh2 09948\




NOTE: In this notice of cross—appeat:' ' | - ]
"Administraters” means Mark Francis Xavier Mentha and Mark Anthony Keorda.

"Ansett" means Ansett Austra!ta Limited (Subject to Deed of Company Arrangement)'
(ACN 004 209 410) the first respondent ' '

“FSC" means a fundtng and solvency certificate issued by an actuary of a Plan
pursuant to Division 9.3 of the Superannuatron Industry (Supemsron) Reguiatrons
1994,

“FSC4” means the funding and solvency certificate issued by the actuary of the
Ground Staff Plan dated 23 January 2002 and having an etfectlve date of 23 -

.October 2001,

“FSC5" means the funding and sotve_'ncy certificate issued by the actuary of the
Ground Staff Plan dated 24 April 2002 with an effective date of 24 April 2002,

“Ground Staff Plan” er. “Plan” means the defined benefit superannuation scheme

.est_ablished pursuant to rules contained in the First Schedule to the Trust Deed.
*Membership Group 3" refers to the group of members identified as such in

- Appendix B of FSC5 in respect of whom certified minimum contributions (as
described) are required by the_PIan’S'actuary_. '
“Originating Motion” means the Fourth A_mended Originating Motion.

“Rule 1.13" means Rule 1.13 of the First Schedule to the Trust Deed.”.

“Trust Deed” means the Ansett Austraila Ground Staff Superannuatlon Plan 1999
| Consolidated Trust Deed made 17 August 1999.

“Trustee” means the appeliant.



[

PERSONS UPON WHOM THIS NOTIGE 1S TO BE SERVED |

' Ansett Australia Ground Staff Superannuatron Plan Pty Ltd (ACN 065 590 178) (as ._

trustee of the Ansett Auetraha.Ground Staff Superannuatron Pian)

[

SCOPE OF CROSS-APPEAL

The respondents c:ross appeal from thejudgment end orders mede and pronounced'
by the Honourable Justice Werren on 7 February 2003 in response to paragraphs 1
to 14 of the relief sought in the Onglnatrng Motion whereby it was ordered that: -

Paragraph 1 _

All members of the Ansett Australia Ground Staff Superannuation Plan (“Ground
Staff Plan”) who have been made redundant by Messrs Mentha and Korda ae-
administrators of Ansett Australia Limited {which is now subject to a Deed of
Company Arrangement) (“Ansett”) since 12 September 2001 are entitled to
retrenchment benefits under Rule 1.13 df the First Schedule to the Trust Deed dated
17 August 1999. o

Paragraph 2

Unnecessary to answer ‘at this stage.

'P_arag_r'aph 4

Unnecessary fc answer.

Paragraph 5

Unnecessary to answer at this stage. |

Parlagraph 7

Unnecessary to answer. .

. paragraph8

Unnecessary to answer.



Paragraph 9

Unnecessary to consider at this stage.

Paragraph 10

- Unnecessary to ccnsid_er at this s_{age. |

: Paragraph 11(a) -

: Unnecessary to answer at this stage

Paragraph 12(a)

Ansett Australia Limited (subject to Deed of Company Arrangement) (ACN 004 209
| & .410) is cbliged to make further contnbut:ons far Membership Groups 1 and 3 in o

accordance with the requwements of the Funding and Solvency Certificate dated 24

April 2002 issued by the actuary of the Ground Staff Plan _(“FSCS”). ltis '

unnecesSary to ansWe‘r in relation to Membership Group 2.

,Paragraph 12(b)

Unnecessary to consider at this stage. -

Paragraph 13 _
Unnecessary to answer in relation to the Ground Staff Plan. Unnecessary to answer
at this stage in relation to the Ansett Australia Transpcrt_lndustnes_Limrted

1 g8 Pilots/Management Superannuation Pian {*Pilots/Management Plan’).

l_P,aragr_aph 14 .
~ In relation to the Ground Staff Plan;

(a)l ) the' further ccntrib'utic'ns required forMembership Gro'up 3 under FSC5 are
| not expenses within the meanlng of s. 556(1)(a) The further contnbutlcns
reqmred for Membershlp Group 1 under FSC5 from Ansett are expenses

within the meaning of s. 556(1)(a). Itis unnecessary to answer’ in reiatlcn to

the contributions for Membersmp Group 2;




(b)  the further contributions required for Membership Groups Tan_d 3 under

‘FSC5 are not debts within the meaning of s. 556(1){(c). Itis unnecessary to

answer in relation to Membership Group 2;

(c) the further contributions required for Membershlp Groups 1 and 3 under
- FSC5 are not expenses within the meanlng of s. 556(1 ydd). It is -
unnecessary to answer in relation to Membershup Greup 2,
'_(d) the'fur’[her centribution's requi'red for Membership_Grodps 1 andl3 under
- FSC5 are not superannuation contributions within the meaning of s. |

'556(1 Me). ltis unnecessary to answer in relation to Mem.be_'rship Group 2.

In relation to the Pi‘IotsKManagement Plan:

(a) - (d) Unnecessary to consider at this stage.

The respondents/cross appellants cross-appeal against the orders made by her

Honour i in response to paragraph 12(a) of the Onglnatmg Motion.
ORDERS SOUGHT IN THIS CROSS-APPEAL

The respondents seek the foliowing orders: - '

] _This cross-appeal be allowed.
2. The orders made i in response to paragraph12(a) of the Orrglnatmg Motlon be .
- set aSIde -
3. Inlieu thereof, orders and declarations as follows:

Paragraph 12 (a) _ _ _
Save for the obligation 1o pay contributions pursuant to clause 2 and Rule

1.3(3) of the Trust Deed for those members whose'em'pleyment has

continued, Ansettis not obliged to make further‘contributiens 1o the Ground
Staff Plan, | |




GROUNDS OF CROSS-APPEAL

1. The learned trial judge erred in finding that Ansett is-under an oblliga,tien : _
pursuant to the Superannuation Industry (Supervision)_legisletion to m_ake a |

~contribution to the Ground Staff Plan to achieve solvency._

2. ” T'he' learmned tlri.a!judge should have found {hat.the Seperannuai;‘en jfndusfky
(Supervision) Act does not impose an_.obfigat_ien upon Ansett to comply wilthl-
' ’the standards prescribed by the Superannuation Industry (Supervision) |
Regulations but that any obligation to comply w;th the standards is placed

solely and exc!uswely upon the Trustee

3. Thelearned trial judge should have found that if any obligation to make
contributions to achieve solvency is imposed upon Ansett (which is denied) it~

is imposed by the terms of the Trust Deed.

4. The learmned trial judgé erred in- ﬂndlng that Ansett is obhged to make further

contributions in accordance with the requ1rements of the FSC5.

5. The learned trial judge erred in finding that Ansett is under an obligation
pursuant to the terms of the Trust Deed to make contrlbutlons in eccerdance
with FSC5.

8. Thelearned trial judge erred in finding thaf Ansett is under an obligation -
pursuant to the provisions of the Superannuation Industry {Supervision)

Regulations 1994 to make contributions in accordance with FSC5 or at all.

7. | The Ieamed trial judge should have found thatAnsett is under no such .

ebhgetlon




8. - The learned trial judge erred in finding that FSC5 is valid.

9. | The learned trial judge should have tcund that FSCS Is invalid because it was
not made in compl:ance with Dlvrszon 9.3 of the Superannuatlcn Industry
. (Supervxsmn) Regu[atlcns 1994, |
10" In pa,-ucua'r,' the |earned trial jludge,shculd have found that FSC5 is i_m)atid
 because, by its own terms, it Certifies minimum contributions which are in
excess of those reasonably expected by the actuary to secure the scIvency
(as deflned by regulation 8.06(2)) of the Ground Staﬁ Plan on the exp:ry date
of the certfﬂcate | | |

11. _"I'h.e learned trial judge should have tou_nd that FSCS is invalid because it
certifies minimum contributicns by reference to the standard referabte to
‘unsatisfactory financial position” in regulation 9.04 rather than by reference

to the solvency standard in regulation 9.06.

12. The learned frial judge erred in finding that the calculation of the further |
contrlbuttons In respect of Membership Group 3 in FSC4 and FSC5 was
made Dy the actuary in accordance with the requirements of the

- Superannuation Industry (Superwsron) Regulations 1994.

i_\; 13.  The leamned trial judge should have found that the further contribution in
.respect of Membershrp Group 3 in FSC4 and FSC5 was not made in
accordance with the requrrements of the Superannuation Industry _
-(Superwsron) Regu:‘atrons 1994 as the minimum ccntnbuhons sought in FSC4
and FSC5 were not minimum contributions reasonabty expected by the
actuary to secure sctvency (as per regutatzon 9. 06(2)) on the explry date of

the certrffcates
-

DATED: 7 April 2003

..............................................

Arnold Bloch Leibler
Solicitors for the respondents
and cross-appellants




