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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE |
BEFORE THE COURT OF APPEAL
CIVIL DIVISION -

| No 211§ ofio.oa’_:t
BETWEEN

ANSETT AUSTRALIA GROUND STAFF SUPERANNUATION PLAN PTY LTD - |
(ACKN 065 590 1'_78)_ (a_s trustee of the Ansett Australia Gro_ur_ld Staff Superannuation Plan)

© Appellant
: ANSETT AUSTRALIA LIMITED (SU.b_] ect to Deed of Company Arranoement)
(ACN 004 209 410) & ORS S :
_ : _Res_pondents

NOTICE OF APPEAL _ _
/’cfr.ruam/f /‘b Fhe Srodepr for Coxiemriom o f ?‘)me Ao a,,__-,ac'a_/'o/-‘- Tt A1
: ' brren osn 2.0 rfeba
- Date of document 24 March 2003 . _ 200

: Filed_en behalf of the appellant

Prepared by - _ . -

MINTER ELLISON _ S L Solicitors Code 8510
Lawyers o ' , DX 204 MELBOURNE
Rialto Towers } _ : ' . Telephone (03) 8608 2642
525 Collins Street : o - Facsimile (03) 8608 1000

' MELBQURNE VIC 3000 : Reference IFA RINF 30-4185285
: : : : : Ross Freeman

TO - Ansett Austraha Limited (SubJ ect to Deed of Company Az"rangement) (A.C.N. 004 209 410)
- Mark Francis Xavier Mentha
Mark Anthony Korda

TAKE NOTICE that the appellant appeals to the Court of Appeal of the Supreme Court of Victoria -
: agamst the Judgment of and orders made by the Honourable Justice Warren on 7 February 2003,

 NOTE: In this Notice oprpeal:
'Acf' means the Cbrporarfons Act 2001 (Cth);

'FSC' means & funding and solvency certificate made by an actuary of the Plan pursuant to Dmsmn
9.3 of the Supe; “annuation Ina’ustry (Supemnnuatzon) Regu!arzons 1994, ' '
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2,.

"FSC4' means the fundlnCr and solvency certificate made by the actuary of the Ground Staff Plan :'

| dated 23 J /anuary 200’) and havrng an effective date of 23 October 2001;

'FSC5' means the fundmg and Solvency certificate made by the actuary of the Ground Staff Plan
dated 24 Aprrl 2002 and havmg an effective date of 24 April 2002; .

'Ground Staff Plan’ or 'Plan’ means the defined benefit superannuatron scheme estabhshed pursuant _'

“to rules contained in Schedule 2to the Trust Deed

' ‘Membershrp Group 3 refers to the group of members 1dent1ﬁed as such in Appendlx B'in each of

FSC4 and FSC5 in respect of whom eertrﬁed minimum contnbutmns (as descnbed) are reqmred by o )

‘the Plan's actuary,

'Motron means the Fourth Amended Ongrnatmg Motion;

: ‘Relevant date' is the date of the cormneneement of the admlmstratrorr of Ansett narnely 12
' 'September 2001

‘Superannuatlon Guarantee Charge means the charge imposed pursuant to s. 5 of the Superannuation
Guarantee Charge Act 1992 (Cth),

‘Trust Deed' means the Ansett Austraha Ground Staff Superannuanon Plan 1999 Consohdated Trust
Deed made 17 August 1999; :

'Trustee means the appellant.

' PERSONS UPON WHOM THIS NOTICE IS TO BE SERVED:

- Angett Australia Limited (Subject to Deed of Company Arrangement) (A C.N. 004 209 410)
Mark Francis Xavier Mentha
Mark Anthony Korda

SCOPE OF THIS APPEAL

' _ On 7 February 2003 Iustlee Warren 1nade orders 1n response to paragraphs ito 14 of the rehef

| sought in the Motion. Her Honour made orders as follows thh respect to the Ansett Austraha

Ground Staff Superannuatlon Plan:

" Paragraph 1

All members of the Ansett Austraha Ground Staff Superannuatron Plan (' Ground Staff PIan’) who |

have been made redundant by Messrs Mentha and Korda as administrators of Ansett Australia

MEL4_510038_2 (W97) -
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Limited (whieh is now subject t0a Deed of Conﬁpény Arranoement) ('Anseft') since 12 September'_-: |

'2001 are entltled to retrenchment benefits under rule 1.13 of the Frrst Schedule to the Trust Deed

dated 17 Auoust 1999

Paragraph 4

Unnecessary to answer.

Paragraph 7

- ‘Unnecessary to answer.

Paragraph 8

Unnecessary to answer.

' .Paracraph 12(a) ‘ .
- Ansett Australia Limited {Subject to Deed of Company Arrangement) {A. C N. 004 209 410)is =

obllged to make further contributions for Membership Groups 1 and 3in accordance w1th the
requirements of the Funding and Solvency Certificate dated 24 April 20'02 issued by the actuary of

the Ground Staff Plan ('FS C5"). It is unnecessary to answer in relation to Membership Group 2.

| Paraoraph 13

Unnecessary to answer m relanon to the Ground Staff Plan.

Pafagrziph 14 .

"In relation to the Ground Staff Plan:

(a)  The further c'ontributions required for Membership Group 3 under FSCS are not expenses
within the meanin gofs, 556(1)(a) ‘The further contnbutrons requrred for Memb ersh1p
' Group 1 undel F SCS from Ansett are expenses within the meamng of 5. 556(1)(a} 1t is.

unneeessary to answer in relatlon to the eontnbutlons for Membershlp Group 2

(b)’ The fnrther contnbutlons requrred for Membershrp Groups 1 and 3 under FSCS are not debts a ..

* within the rneamng of s. 556(1)(0) Ttis mmecessary to answer m relatron to Mernbersh1p _

Group 2.

i

(e The further contnbutrons reqmred for Membershlp Groups 1 and 3 under FSC5 are not

_expenses W1th1n the meanmg of s. 556(1)(dd) It 1s unnecessary | to answer in relation to

Membershlp Group_ 2.
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(@ The further contributions required for Membership Groups 1 and 3 under FSC5 are not
B o superannuatlon contnbutwns within the meamng of s. 556(1)(e) It is unnecessary to answer

in relatlon to Membershrp Group 2.

* The 'appellant appeals" against the orders made by Her Henour in response to paragraphs 14(a),. (c) :
and (d) of the Motmn msofar as those orders refer to the ﬁlrther contnbutlons requrred for . '

- Membersh1p Group 3 under ESCs for the Ground Staff Plan.

ORDERS SOUGHT IN. THIS APPEAL

The app_ell_ar'lt s_;eeks the following erdere:__ ) ..

1L Thrs appeal be allowed.
2. The orders made In response o paragraphs 14(a), (c) and (d) of the Motlon be set as1de
~ insofar as they refer to the further contnbutrons required for Membershrp Group 3 under
FSCS for the Ground Staff Plan '
3. Im lieu thereof orders and declarations as follows: _
(a) :Deelare that any further contributions reqmred for Membershlp Group’ 3 under o
FSC4 or FSCS5 are expenses within the meamng of 5.55 6(1)(8.) of the Corpo; ations N
Acr 2001, ' R '
o/ - (b) A]tematwely, (to any extent that S. 556( 1)(a) dOes not apply) declare that the said -

further contnbutlons are expenses within the meaning of s, 556(1)(dd) of the Act

(0 - 'Alternatively, (to any.extenr that s.556(1)(a)__0r s.SSG(l)(dd) do not_ eppl_y) the sai-d_' '
 further co.n'tributions are superénnﬁaﬁorr eentributions wrfhi:n the reeening of :
o s..55_6(1)(e)_01'qu the Act to the ex'tee't that they are payable in respect of services
‘rendered to Ansett by its employees before 12 Septernber 2001, |

(@) Order_s as'to costs.
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1.

- GROUNDS OF APPEAL

The general ground of appeal is that the trial judge erred in refusing to make any of the
declarations sought by the Trustee under paragraphs 14(a), (c) or (d) of the Motion that the

- further contributions required for Membership Group 3 under FSC4 or FSC5 were entitled -

to priority under 5.556(1 Xa), (dd) or (e) of the Corporations et 2001.

The trial jud ge should Ha_ve held that the ﬁqrt'her centribu_tiohs required for Melneefship :
Group 3 -under FSC4 or FSCS were entitled to prioﬁty under 5. 556(1)(&)' or under

' s. 556( 1)(dd) to any extent that they dld not have pno:nty under 8.556(1)(a); or under :
s 556(1)(e) to any extent that they do not have pnonty under 5. 556(1)(3) or (dd)

In particular, the trial ju'.dge erred in holding that the express reference to 'superanmiaﬁon
contributions' in s. 556(1)'(e} -neces"san'ly cxcluded the po ssibility that superannuation
contributions could be mcluded within expenses’ refen'ed to in 8.556( 1)(3), or (semble}

5.556(1 )(dd)

The trial judge erred in finding (despite the ﬁolding descn'bed n ground (e) above) that the

- contributions for Membershlp Group 1 in FSC5 were expenses under 8.556(1)(a), and the

contnbutmons for Membership Group 3 in FS C5 were not expenses under . 556(1)(&)

_. The trial Judge should have held that the contnbuhons for each of Membersh1p ‘Groups 1
. _ and 3 were expenses for the purposes ofs 556(1)(3) '

: _The trial Judoe erred 1n holdmg that s. 556( 1)(a) only mcluded recurrent expenses such as

rent, and mcluded the contnbutlons for Membershlp Group 1.

The tnal _]udore should have held that s. 556(1)(&) was not 11m1ted to reeurrent expenses
such as rent, and should have held that s. 536(1 )a) mcluded the contnbutlons for

Membership Group 3; altematwely the trial judge should have accepted that the

contributions for M_embersbip Gro_up 3 qualified under s.SSé(l)(a)' as 'recurrent’ expenses.

The trial Judtre erred in findmg that the conduct of the admlmstrators from the relevant date'

_ onwards was not ‘conduct in the nature of preservmg, realising or getting in the propeﬂy of '

Angett or carrying on the busmess of Ansett and that therefore, insofar as_fthe conduet may

- have given rise to an obligation to make superannuation contributions under Membership

. MEL4_610038_2 (W9T)
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“Group 3, that obli gation-Was not incurred in preserving, realising or' getting in the property o

' of Ansett or carrying on the business of Ansett. )

9. . Thetrial _]'leUC erred n hoidmg that the retrenchrnent of the employees of Ansett by the 2

' adrmmstrators did not form part of the COHUI]IIB.UOI] of the busmess of Ansett

10. - ) The trial Judge en-ed in constnung 5.556(1 )(a) 1n that she held that expenses mcurred in |
respect of a business carried on by the admtnlstrators aftef the relevant date that was 'an
mherently d1fferent busmess 1n service, size and scale’ from the business eamed onby -
Ansett before the relevant dafe could not be expenses 1ncurred in preserving, reahsmc or -

_ gettlng in the property of Ansett or In can-ymg on the busmess of Ansett.

| 11, The trial Judge erred in holdmg, or takmg into account as relevant that Bny habthty to

| .:ﬂ-\._ —

make further contributions arose out of terminations of employees as a consequence ofa
: company going into adrnrmstrat:lon and not as a result of the administrators j meurring .

€Xpenses for the purposes des_cnbed int s.556(1)(a).

12, The trial _]udcre should have held that the conduct of the adm1n1strators that gave rise to the.
1neumng of obllgatlons to make contributions for Membershrp Group 3, namely the
continuation of the Ground Staff Plan after the relevant date and the redundane1es of Plan
members as part of adm1n1stenng the affairs of Ansett, was sueh that the obligation was

incurred as part and parcel of preserving, reahsmg or gettmg in the property of Ansett or

carrymg on the busrness w1th1n the meamng of s. 556(1)(&)

& 13. . Thetrial judge_erred_in holding that it was ifrelev.an't that FSC4'and FSC5 had a statutory

basis,'namely under the Superannuaﬁoa Industry (Supér'vfstfon) Regulations.

14, Thetrial judge erred in failing to consider whether the contributions required for

expenses were not within §.556( 1)(a) the trial Judge should have found that they were’
'wuhm s, 556(1)(dd) '
15, The trial judge erred in holding that any liability to make further eontributions for
L ‘Membeérship Group 3, under the Trust Deed and the legislative regime and also under the

~contract of employment was 1neurred by Ansett in transactions entered into before the -

relevant date

MELA_610038_2 (W97
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16.
17,
_ |
19,
20,

. 'DA:IED: :

The trial judge should have held that the liability to make further contributions for
Membership Group 3 was incurr_ed_urrder statute, or the Trust Deed or the eentraet'of _' |

errlplo')qnenrl after the_‘releVant date for the purposes of 5.556(1)(a) (or of 5.556(1 )(dld) if.

- need be) either 1ipon the issue of FSC4 or FSCS, or upon the 'occurrence of the events-
referred to therein, namely the adwce to the Trustee of the entitlements of members to

- retrenchment benefits.

If the frial judge wes correct in finding that the contributions for Membership Group 3 were B

eontingerlt cleims incurred B_efore'the relevant date, the trial judge has erred in finding tha_it ;-

. the Lundz Gram‘re principle did not _apply. |

_The ‘mal }udae shou]d have found that the Luna’y Granite pnn01p1e did apply to the

contmuatlon of the Ground Staff Plan by the admlmstrators in order to reduce or remove -
the superannuatlon guarantee charge that the Plan was retamed for the benefit of the _
administration and that the contnbutrons for Membershlp Group 3 are expenses for the -

purpose ofs 556(1)(a) (alternatwely s. 556(1)(dd))

To any extent that the contrlbutrons for Membershlp Group 3 are not w1th1n . 556(1)(a) or

_ (dd), the trial Judge erred in pot eon51dermg whether they were wrthm 8.55 6(1)(e)

. The trial judge should have held to the extent that ne1ther 8. 556( 1)(a) nor s. 356(1)(dd)

apphed that s. 556(1)(e) applied to the contnbutmns for Membershlp Group 3to the extent

that they were for services rendered before the rel evant date and regardless of whether the

contributions are classifiable as eontmgent obli gatrons or not, or mcurr_ed b_efore or after the

relevant date,

MINTER ELLISON
~Solicitors for the Appellant

24March 2003 . . .y N
B Ny
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