IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
BEFORE THE COURT OF APPEAL

CIVIL DIVISION
No 2115 of 2001

BETWEEN

ANSETT AUSTRALIA GROUND STAFF
SUPERANNUATION PLAN PTY LTD
(ACN 065 590 178) (as trustee of the Ansett
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and
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE .
. COMMERCIAL AND EQUITY DIVISION B _ No. 2115 of 2001

COMMERCIALLIST, . I . E5382 .
BETWEEN |

AN SETT AUSTRALIA GROUND STAFF SUPERANNUATION PLAN PTY LTDb
-~ ACN 065 590 178 (as trustee of the Ansett Australia Ground Staff Superannuation
~ Plan) and ANSETT AUSTRALIA PILOTS/MANAGEMENT SUPERANNUATION PLAN - |
PTY LTD ACN 065 590 043 (as trustee of the Ansett Transport Industrles Limited. '
Pﬁotsz’Management Superannuanon Plan) . _
| | ' Plairitiffs-
and _ . S
ANSETT 'AU'STRALIA. LIMITED (&e}mms&ﬁ%eﬁéappemteé-subyect to.deed of c'lompanv'
arrangement) (ACN 004 209 410) AND OTHERS ACCORDING TO TBE SCHEDULE.

: ATTACHED '

Defendants

FO'URTH AMENDED ORIGINATING MOTION BETWEEN PARTIES
Amended pursuant to the order of the Honourable Justice Warren
made on 19 August 2002

Date of document 20 Febfuary 2003
Filed on behalf of the plaintiffs

- Prepared by

MINTER ELLISON _ ' ' Co Solicitors Code 8510
- Lawyers _ : . _ DX 204 MELBOURNE
-Rialto Towers - - Telephone (03) 8608 2642
525 Collins Street - - | o - - Facsimile (03) 8608 1000
MELBOURNE VIC 3000 ) S . Reference JFA RNF 30-4185285
S ' o : Ross Freeman

- TO THE DEFENDANT S

' plamtlffs for the rehef or remedy set out below.

 IF.YOU INTEND TO DEFEND the proceedmg you must attend before the Court at the tlme

" and place named in the summons served with this originating motion.




 REMEDIES AND RELIEF SOUGHT BY THE PLAINTIFFS

The pieintiﬁs seek‘the.-_foliov(fing.remed'ies and're[ief:

Answers to the fo!!owmg questlons, declaratlons and orders

.I '_:1. I )

(ai_

()

Are all or any of the members of the Ansett Austraha Ground Staff )

Superannuation . Plan (Ground Staff Pfan) ‘who have been'made

"-redundant by the edmlmstrators (Admmrstrators) of Ansett”

-‘-.Austraha Limited (Ansert) since 12 September 2001 entrtled to.

._ _between Anset and Anselt Australla Ground Staﬂ‘ Superannuat}on

* Plan Pty Lid?

the Ansett Transport Industries Lzmlted Pliotsl Manegement )

' -Superannuetion Plan so as 1o entxtle them to retrenohment'._
‘benefits under Rule 1. 11(3) of Soheduie 1 or Rule 2. 12(1) of -
_Schedule 2 to the seld Plan's _Trust Deed Deted 10 Aprll ‘1991"-:"

October 2001 and 9 November 2001 sent by the Admlmstretors to \

emp[oyees of Anset’t who are members of the sald Plan’?

Have there sm:lerly been retrenchments mutatls mutandls of ai]-, B
other members of the: sard Pian who have ceased: semce with
_._..Anse’rt on account of redundancy at ali other times smce 13 .

g _'September 2001 other than pursuant to the samd letters’?

Not 'useof

'@

i

; Are the Administrators:

entitled; or .

B

retrenchment benefts under rule 1.13 of the Fxrst Sohedule to the | .-" o

_Ground Staﬁ P{ens Trust Deed dated ‘I? August 1999 made- SR

| Have there been retrenchrnents of rnernbers for the purposes of' e

__ 'mede loy Ansett - (es emended) pursuent to letters dated 17" ‘

,&{w,'\-



Ito give any necessary decieratlons so as to entltle members who have

been made redundant since 12 September 2001 to. retrenchment

'.-'benefts under Rule 1 13 of the Flrst Scheduie to the Ground Staf‘f Plen 5 '

" ,_,__,Trust Deed dated 17 August 1999’)
'.5.".A_re.'th_'e Adminis.t_rators: o L -
| '(Et)_ entitled; or

. (o) obiiged

) to give any necessary dec!aretrcns under the Ansett

-Transport Industries lelted P}IotSlManagement )

Superannuatxon Plan so as to entitle . members 1o
retrenchment benefits under Rule 1.11(a) of Schedu!e

" 1 or Rule 2 12(1) .of Schedu!e 2 1o the Plan’s Trust
o Deed dated 10 Aprll ‘1991 pureuant to Ietters dated ‘l?

I.October 2001 and 9 Nevember 2001 sent by the -

Admxmstratcrs to ernpleyees of Ansett whc ere

members of the said Plan?

). to gwe any necessary dec!arations as aforesald m

.respect cf all other members of the said Plan whc

.'have ceased ser\nce with Ansett on acccunt of

| . redundency at alt” other tlmes since 13 September o

2001, other than pursuent to the said letters?

6 Not used

7 Are the ptamtn"‘fs each entltled to determme as Trustee under their
respectlve Satd Plans that the said members whe ‘have been made

redundant since 12 September 2001 ere entitied to receive retrenchment

' benef" ts as descrlbed above’?

8. 'Should there be a declaretion by the Court itself of a reduction of staff for

the purposes of the Rules of the Ground Staff Plan so 25 to entitle those .

members cf the Deﬂned Beneft Sectlon who were made redundant after |

4



e ateor

' b N " '
THIS ORIGINATING MOTION 18 to be scrved W1th1n one year from tlie date it _1_;5 ﬁIed( or

ks
fl'\. /}‘

| wﬂhm such further period as the Court orders o

) - {




o Scheduie‘? N

12 September 2001 to retrenchment benet’ts under Rule 1. 13 of the Frrst :

) I(e)- | -A declaratlon by the Court rtseIf for the purposes of the Rules of
- the Defined Benefit Section for Pr]ots in. the Ansett Trensport'

' '-industrres Limited Pllots/Management Superannuatlon -Plan, in

.relatron to members who ceased service pursuent to the said

| letters of 17 Oc:tober 2001 and 9 November 2001 as foIIows

'(i) a dectaratlon by the Court of a reduc:tron of staﬁ for : ST

' ".the_purposes.of the,sard Rules;

(i) ‘a declaration by the Court for the purposes’ of the”

' sald Ru]es that the members ceased to be m the:r _

Employer's Servrce -on ecoount of retrenchment as

-+ the result of a re organlzetron or re—arrangement of :

- staff for busrness polrcy reesons

Deciaretrons as aforeserd in respect of all other members of the_"

on acoount of redundanoy at a!l other times smce ‘13 September'.

- 2001, other. than pursuant 10 the said 1etters

- d0.

" '-‘.A dec]ara’uon by the Court 1tself of a reductlon of staﬁ’ for the
‘ purposes of the Rules of the Defi ned Benefit Sectlon of the Ansétt
3 Transport industries erlted Prlots.fManagement Superannuatron,

Plan for Executxve Managers in relatron to members who c:eased'

service pursuent to the said Iettere of 17 October 2001 and .9

- November 200‘1

o)

IA declaratlon as. aforesard in respect of all other members of the

: ,Derlned Beneft Section for Executave Menagers who ceesed_

L Det‘ ned Benet" 1 Sectton for Pilots who ceesed ser\nce W|th Ansett o

-
-
et
o




serv:ce wrth Ansett on account of redundancy et all other times )

smce 13 September 2001 cther than pursuent o the said Ie’rters

1 1. ch used

‘HA ]s Regulatrcn 7(c) of the Regulatlons fcr the Ansett Transpcrt lndustnes -

-Ltd Pilots’ Superannuatren Plan c:cmpnsed in the Deed made 9 July'{
'1973 by Ansett Transport lndustnes (Opera‘uons) Propnetary Lxmrted_".-'-'

- .,now vahd and in force for the purposes of the Defned Benef‘t Sectrcn for

. o __';.Prlots of the Ansett Transport lndustnes erlted PllotsfManagernent"' B

o Superannuatlon Plan'?

12 Deciaratrcns as to whether Ansett 18 cblrged tc make further o

contnbutrons and if s0 what further contrlbuticns to . o

- ":;_(a)_'_- the Grcund Staﬁ Superannuatron Plan
C(d) the Ansett Transport Industnes errted Prlctsf\flanagement_

Superannua‘non Plan.

| contrrbut:ons tc the said Plans ;

’ . R (a) dces it havea powertc make fur*her ccntnbutlons’? S

. () - is that pcwer exerc:sable by the Admlms’trators’?

_--(c) can the Ccrurt compel any. such pcwer under (a) or (b) tc be_

R .. exercrsed’? ' '

©{d) can the Court compei the pcwer to be exercrsed ina par“tlcular _'
e 2 . .

'__way’? _ - r'

- =

(&) .Can the Court exercise such a power itself?

' {H . rf the answer to (c) end (d) is yes, an order ccmpelhng the exercise

of such pcwer S0 as edequately to fund the payment of benefit

: ent:t!ements‘underthe_sar_d Plans, as required.

13 in-the event that Ansett is not under any cbhgatron to make further' o




_ (g) "' if the answer to (e) is yes an order exero;s:ng the power S0. as'_
adequately to fund the payment of i:»ertetr t entxtlements under the

- \

sald F’lans as requzred

14, _Declarati'_ons' as to_wheth_er anjk s'u.ch,-fd_rth_er con_.tri_butlio'n-is::-ﬁ -

I(a).'-. | an:_l_exo_enee“ within the mea_nin-g of s 5.5'6_("1)('a){ot_the' Corporatione' S

Act 2001 (Ai:t)
~{b) "Ia debt W|th|n the meanmg of s, 556(1)(c) of the Act
{e) _' an expense W|thin the meanmg of s 556(1)(dd) of the Act

_ .(d)' a superannuation oontnbutlon W|thm the mearnng of s 556(1)(e) of |

meAd

CERE

15 An order appomtmg the thlrd defendant to represent all members of the . .-

Ground Staff P!an who have been made redundant since 12 September?' -

2001

' 18 An order appomtmg the fourth defendant to represent members of the' R

Ground Staﬁ‘ F’tan who were rnernbers as at 12 September 2001 and

who have not eubsequently been made redundant

- 17' _‘_Qrders as'to c:osts. and an:y' othe'r nece__ssary or fu_rther orders.

Dated ZC)C@bMaA(j | Q&o’g .

- Saolicitors for.the plaintiffs _




Place of trial L 'Meibou-rne
.'-:.-'ThIS dnglnaung motlon was f Ied for the plaintlf-s by Deacons S

'-__-__sohcltors Df 385 Bourke Street Melboume chtorla

| 'The address of the plamtn‘fs is 333 Col!ms Street Meibourne .

R -Vu:tona

'F',T_;'Fll‘st defendant 501 Swanston Street,

- 'The address for ser\nce ef the p!amtn‘fs 1s c!— thelr sohcltors

f__.The addresses of the defendants are

_-';..Sec:ond defendants Level 35, The Tower i
o - Ellzabeth Street Melboume “Vuciona

--"-;-Thlrd defendant 40 Trethowan Avenue West Melton V'ctoria RS

| '_S_Fourth defendant Hep@nee&w—ﬁweeee——@eaﬁe«cé2 Wanaka:__l RN

Drlve Tavidrs Lakes Vlctena




o
L
o

' '_?Russelt Thomas Booth

"wlamea-Hereﬁ—HeﬁnessyWavne Steven Clarke _

' SCHEDULE OF PARTIES -

o

. ..Ansett Austraha Ground Starf Superannuetion F’Ian Pty Ltci
(ACN 065 590 178) (as trustee of the Ansett Austraha Ground Staﬂ’ C

"._ .Superannuetion Plen) : First-pia-in,tiﬁ_
, Ansett Austraha P;lots/Management Superannuat;on Plan _ : C
Pty Ltd (ACN 065 530 043) (as trustee of the Ansett Transport Industnes N
:'lelted F’Ilots}Management Superannuation PIan) S -_ . Seoond plamtrﬁ ;

. Ansett Austraha !_Imlted (Admlmstrators Appomted) ACN 004 209 41 O}F irst defendant o

Mark’ Francts Xavxer Mentha and Mark Anthony Korda " - Second defendants
| L Third defendant

COUG‘T (;

Fourtf’* efendant




