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~IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
BEFORE THE COURT OF APPEAL

CIVIL DIVISION . |
No. 2115/01
BETWEEN:

ANSETT AUSTRALIA GROUND STAFF SUPERANNUATION I
PLAN PTY LTD (ACN 065 590 178) (as trustee of the Ansett Austraila
-Ground Staff Superannuatlon Plan) _

; Appe'![antl
and | o '
' ANSETT AUSTRALIA LIMITED (Subject to a Deed of Company
- Arrangement) & ORS (ACN 004 209 410) '

AND BETWEEN

"ANSETT AUSTRALIA LIMITED (Subject to a Deed of Company

Arrangement) & ORS (ACN 004 209 410)
Cross Appellants

and

ANSETT AUSTRALJIA GROUND STAFF SUPERANNUATION _
PLAN PTY LTD (ACN 065 520 178) (as trustee of the Ansett Austraha

Ground Staff Superannuation Plan) & ORS
Cross Respondents

'RESPONDENTS' OUTLINE OF SUBMISSIONS

Date of document: _ S 29 April 2003
Prepared by: : . . ' _ 3 :
- Arnold Bloch Leibler - . : Soficitors’ Code: 54
Lawyers and Advisers ' T DX: 455 Melbourne
Level21 _ s ‘ . Tel: 9229 9999 -

333 Collins Street . _ - Fax: 9229 9712
Melbourne Vic 3000 ' S © Ref: LZJXB
. These submissions are made in answer to the appellant’s ("the

Trustee's) application, dated 10 Apnl 2003, that the hearlng of the

appeal be expedlted

Respondents "




The res'pondents/cross—appell_ants (“Ansett” and “the Administrators”)

- _rely upon the affidavit of Carmel Lyndsay Flynn sworn 23 Aprit 2003

(“the Flynn affidavit”}.

In summary, Ansett and the Administrators support the Trustee’s

apphcatlon for expedition. That support is, however, premleed on

~ these assumptlons

(a) the Courtis prepared to entertain the appeal in respect of the

priority of any obligation on Ansett to make further contributions
to the Ground Staff Superannuation Plan under s. 556(1) of the
| Corporations Act (“the Act”), in the circumstance where Ansett is
not in liquidation but rather subject to a Deed of Compeny_
Arrangement (“DOCA”); |

(b) the Court is prepared to hear and determine the appeal in'the
circumstance where its determination on the priority of any such
obligatiort will not, in a legal sense, finally determine the prlonty

- of any fur‘cher contributions; and

(c)  the Court is able to hear the appeal and cross-appeal more
quickly than the Federal Court is likely to. hear the related

Federal Court proceeding.

_Ansett and the Administrators are _cencerne_d not fo divert their
attention to the appeal, rather than Federal Court proceeding

V3107/02 in which the priority under the DOCA of the claim for further

contributions is being challenged by the Trustee if the Federal Court is

‘the more appropriate and expedltlous means of resolvmg the priority

‘issue.




Background to the appeal

This proceeding was brought by the Trusfee by way of Ofiginating-
Motion between the Parties for relief pursuant to Order 54 of thé ’
Supreme Court__Ru'Ies, that is for the determination of questions as to
~the rights or interests'of' 'persons claiming to be entitled under a trust. |
In addition to Ansett and the Administrators, the defendants to the |
* proceeding included representatives of thols_e members of_thé' Ground
Staff Superannuation Plan who have been made redundant since 12

September 2001 and those who have not.

The Originating Motion was amended on nUmMerous occasiorisl. By fhe
_ Fourth Amended Originating Motion dated 20 February 2003, the -

" Trustee sought answers and declarations in relation to 14 questions.
The questions essentially related to three issues, which were as

follows:

1. Are all or any of the members of the Ground Staff -
Superannuation Pian who have been made- redundant by the
Administrators, since 12 September 2001 entitled to
Retrenchment benefits under Rule 1.13 of the First Schedule to

:_ the Ground Staff Superannuation F_’lén Trust Deed dated 17
August _19'99' made between Ansett and the Trustee (“the Trust _
Deed”)?’ - |

2. Is Ansett obliged to make further contributions, and if so what
fur_ther contributions, to the Ground Staff Superannuation Plan

The first issue initially came before the Federal Court in proceeding V3075 of 2001. 1n
that proceeding, the respendents to this proceeding by agreement with the appeliant
in this proceeding, sought infer alia: '
“Directions pursuant to s. 447D of the Corporations Act and a declaration
pursuant to . 21 of the Federal Court Act as to whether the recent
termination of the esmployment of employees is a ‘Retrenchment’ for the
purposes of the respective trust deeds of the Ansett Staff Superannuation
Plans.” . : : '
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to fund any shortfall in the Plan to pay the Retrenchment

 benefits to the members so entitled.

3. s the obligation to make further contribution to fund the

Re’grenchmeht benefits, if any:

(a)  an expense within the meaning of s 556(1)_(:5) of the
Corporations Act 2001 (Act)?

(b)  adebt within the meaning of s. 556(1)(c) of the Act?

{c) an expense within thé.rﬁeanin’g of s. 5566(1)(dd) of the
Act? '

(d) a sUperannuatidn contribution wit'hin the meaning of s.
556(1)(e) of the Act? '

By orders dated 7 February 2003 (“the orders”), Justice Warren

~ answered the questions in the Originating._Motioh, inter alia, as follows:

(a)  allmembers of the Ground S{aff Plan who have been rﬁade
redundant by the Administrators since 12 September 2001 are
entitled to Retrenchment _bénefifs under Rule 1.13 of the First
Schedule to the Trust Deed;

(b)  Ansettis obliged to make further contributions for Membership
Groups 1 and 3 in accordance with the requirements o_f the
Funding and Solvency Certificate dated 24 April 2002 issued by
the actuary of the Ground Staff Plan (‘FSC5");

(¢) the further contributions fequired for Membership Group 3 under
~ FSCS5 do not have priority under ss. 556(1)(a), (c), (dd) and (e)
of the Corporations Act. The further contributions required for




Membership Group 1 under FSC5 are expenses within the

meaning of s. 556(1)a).
A copy of the erders is exhibit “ALM-2" to the Middleton affidavit.

The reference to a funding and-soNency ceriificate in the orders is a
refer_ence to a certificate issued_by the'actuary of a su_perannuatioﬁ .
plan pursuant to Division 9.3 of the Superanﬁuatfon Industry
{Supervision) Regufat'ion's 1994. The reference to FS_CS is a reference
to the funding and solvency certificate issued'by the actuary of the |
“Ground Staff Superannuation Plan dated 24 April 2002 with an
effective date of 24 April 2002. FSC5 is exhibited as “CLF3” to the
Flynn affidavit. The reference to Membershlp_ Group 3 is a reference

to the group members identified as such in Appendix B to FSCS.

By Netice of Appeal dated 24 March 2003, the Trustee has appealed
against the orders of Ju_eticeWarren in respect of the priority of the
further contributions (the answers to the questions in peragraphs 14(.a),
" (¢) and (d) of the Originating Motion) in.so far asthose or‘d,érs refer to
the further contributions required for Membership Group 3 under
FSCS5. The Notice of Appeal is exhibit “ALM-3" to the Middieieh
affidavit. - |

Ansett and the Admlmstrators have cross appealed against the orders '
of Justice Warren as to the liability of Ansett to make further

- contributions in accordance with FSC5 (the answer to question 12(3) of .
the Originating Motion). Ansett and the Administrators have filed a

. Notice of Contention in relation fo the priority issue. The Notice of-

Cross-Appeal and Notice of Contention are exhibits “ALM-4" and
“ALM-5" respectively to the Middleton affidavit. '
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1.
proceeding V3107/02, Seeklng orders, inter aha that the DOCA be

12

Background to Federal Court proceeding V3107/02

On 2 May 2002, the Administrators executed a DOCA for Ansett. The
background to the execution of the DOCA is set out in paragraph 3of
the Flynn affidavit. A copy of the DOCA is exhibit "CLF2" to the Flynn
affidavit. | ' | |

By application dated 19 June 2002, the Trustee initiated Federal Court

amended or alternat:vely terminated pursuant to ss. 447A(1) and/or

- 445D(1) of the Act on the grounds that the provisions of the DOCA
-which provide for the pnonty of the "Top Up Retrenchment Benefit

-Claim” are, or giving effect to those provisions would be, unjust,

oppréSSIVe, unfairly prejudiciél to or unfairly discriminatory against the

| Ground Staff Superannuation Plan and further or alternatively, the

information provided to the creditors of Anseit in rélation {o.the DOCA
contained omissions or was false or mlaleadlng (“Ihe DOCA |

proceedlng")

“Top Up Retrenchment Benefit Claim” is defined in cl. 1.1 of the DOCA

- as:

“The amount of any claim for payment or contributionto a. - '"
Superannuation Fund in respect of any shortfall in the
Superannuation Fund in meeting or paying retrenchment
benefits, being a claim of the type raised in Victorian Supreme
Court proceeding no. 2115/01 ... as so determined in that
proceeding (if any).” o :

The ranking for the Top Up Retrenchment Benefit Claim is provided for

in cl. 18.2.5, it is treated as ordinary.
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14,

15.

The application to vary orterminaté the DOCA is, pursuant to
paragraphs 4 and 8 of the application, expressed to be conditional

upon the cutcome of this p'roceedi_ng.

On 21 June 2002, the Trustee sougﬁt to have the Db_CA proceeding
set down for hearing Ansett and the Admihistrators opposed the -
application on that occasion due to the imminence of the trial of this
proceedmg (the trial was set down for hearing on 16 July 2002)
Justice Goldberg did not, on that basis, set down the proceeding but
made orders as to mteriocutory steps. The issue of priority of the Top-
Up R’_etrenchmeht Benefit Claim under the DOCA was not, by

agreement between _thé parties, before Justice Warren. .

. The DOCA proceedihg was su'bsequent_ly adjourned pending the

outcome of this proceeding (seé paragraph 11 of the Flynn affidavit).

'On 28 March 2003, Ansett and the Administrators issued a Notice of

: Motidn-se_eking to have those paragraphs of the application which

relate, infer alia, to the alleged unfairness of the DOCA set down for

* trial and fixed for hearing, déspite thepending appeal and-cross-

appeal to this Court, on the grounds that:

(a) the DOCAIis detefmin_ative of priofity;
| (b) - Ansett's creditors voted overwhelmingly for ihe DOCA,;

(c) i analysis of the financial consequences of priority (and costs of

dispute to date) fortify a resolution by reference to Part . 3A and

the creditor's vote;

(d) the F.edera'l Court will have to determine the DOCA proceeding',

even if the Trustee succeeds on ap_peal;
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(e) - itis not certain that the Court of Appeal will entertain the priority
dispute; -

(f) two hearlngs are possible whichever course is chosen, but a

Federal Court decision is more likely to reselve the matter

(@) afinal determination of priority under s. 556(1) of the Act is not a "

' prere'quisite to the attack on the DOCA,

(h) the'ambit of the Federal Court applicati'on is comparétively

narrow compared to the appeal and c_ross-appeal.

[See exhibit “CLF&” to the Fiynn afﬁdawt]

Ansett and the Administrators submitted that they would not contend
that there had been a final deter_mlna’non of priority of the Trustee’ s,
claimin a winding' up, given the appea[,-and that the Trustee's
application to vary or terminate the DOCA should be dismissed.

‘whether there is priority in a winding up or not. Thie T_rusteé:submitted :

that no further steps should be-taken in the‘-DOCA proceeding before

the resolution of the issues before this Court.

- Justice Goldberg did not set down the re_le\fg_nt_ fp‘aragraphs for hearing

and nor did he adjdurn the Trustee's application pending ’_the outcome _'
of the appeal but rather he made orders in relation tb .the filing of
pleadmgs and affidavit material. The DOCA proceedlng was ' _ '
‘adjourned for directions on 2 July 2003 {(now 30 July 2003) Acopyof
- the transcript and orders of Justice Goldberg are exhibits “ALM-9” and
“ALM-8" respectively to the Middleton affidavit.
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18.

- 19.

Ansett and the Administrators support the Trustee’s application
for expedition, but do so upon the assumptions referred to in

par'agraph'S

Ansett and the Administrators suppbrt the Trustee’s application that N
the hearlng of the appeal and cross- appeal be expedrted but are |

- concerned not to divert their attention to the appea[ in the

circumstances where the Federal Court may now be the most
expeditious and appropriate forum for determining priority. The ba5|s
of Ansett and the Administrators concern is that the determination of
the guestion of priority in this pro'ceeding is premised on the
assumption that Ansett-is in. Ilqu|datron Ansett lS not in hquldatron itis
under the DOCA. pursuant to Pt. 5. 3A of the Act The DOCA has made
provision for the ranking of the Top Up Retrenchment Benefit Claim.
Priority on ranking will ultimately be determined under Part 5.3A not s. "
556(1) of the Act. | | o

The issue of priority under s. 556(1) of the Act was dgitated by the -
Trustee in this proceeding, with the support of Ansett and the -
Admlnlstrators because it was linked to the other issues befere Justice
Warren for determination and was potentsally relevant to the DOCA _
proceedlng. It is potentially relevant to the DOCA proceeding because
the question of priority under s'.'|556(1') of the Act is relevant-io, but it is
submitted not determinative of, the question whether the provisidns‘ of

the DOCA are unjust, oppressive,.unfairly prejudicial to or unfairty

~ discriminatory against the Ground Staif Plan.

The Administrators are concerned that thé priori;ty_qf the Trustee’s

claim under the DOCA be resolved as expéditiously as possible as

4 - . . ’
untit the matter is resolved, the Administrators are unable to pay any

further redundancy entitlements fo former employees (see paragra ph
15 of the Flynn affidavit). |
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22.
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If the hearing and determination of the appeal were to p_ret:ede the

DQOCA proceeding, it appears Iikel_y that:

(a)

(b)

if the Court were to uphold Justice Warren S determmation of

the priority of any further contrrbutlen and there was no further

appeal, the Trustee 5 cha!]enge to the DOCA would not

proceed

if the Court were to overturn Justice Warren's determiniation on

priority and there was no further appeal, the Trustee would need

"to pursue the DOCA proceeding in order to eStablish priority

under the DOCA.

If the hearing and determination of the DOCA proceeding were, on the

{(a)

(b)

- other hand, to proceed before the appeal, it is likely that:

' if the Federal Court upheld the provisions of the DOCA so far as.

they provide for the priority of the Top Up Retrencliment Benefit

- Claim, and therg is n_e.appeat, the det-erm'ir-_‘retion- of this appeal
‘would not be necessary. Ansett and the Administrators would

not pursue the cross-appeal; -

if the Federal Court were to order that the DOCA be amended in -
the manner suggested by the Trustee or alternatively that the

" DOCA be terminated, and there was 1o appeal, the Trustee
would need to pursue its eppeal to this Court in order to

establish priority.

Amendment to Notice of Appeal

- At paragraph 21 of the Trustee S submlsszons dated 24 April 2003 the

 Trustee states that it will apply to amend the notice of appeal ..

. seek an order from the Court of Appeal that the contractual obligation
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of Ansett ... meahs that Ansett will have to make a contribut'ion that is
sufficient to pay all benefits in full”. Ansett and the Administrators will
oppose any such 'applitjation to amend. In the Trust.ee's submissions -
at trial dated 2 July 2002 relief on that ground was expressly | |
disavowed (Part D, para. 34, aithough the treatment c_if the issue in the
Trustee's submissions dated 19 August 2002 was am_bigudus: par&i.
156). lf_Iea\}e to amend is granted, Anset and the Admi'nis'trat:or_s will
need 1o re-consider the ambit of the matters to be raised on appeall'_
{either by amendment of the cross-appeal or by filing a further notice 6f
| contention). At the’time of filing these submissions the Trustee has not

given notice of the form of the proposed amendment.

S P WHELAN

B M McMAHON

29 April 2003




